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JOINT APPENDIX 


IN THE 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,094 





CITY CABS, INC., 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


NOTICE OF APPEAL 





City Cabs, Inc. hereby gives notice of its appeal from the following 
decision and order of the Federal Communications Commission: 
The decision in Docket No. 12117 adopted March 25, 
1959, and released March 27, 1959, (a) affirming the May 
31, 1957 grant of application for construction permit and 
license of Best Cabs, Inc. in the Taxicab Radio Service on 
the condition that within ten days of the effective date of 
this order Best Cabs, Inc. files an affidavit supplying — 
(1) such data missing from its application as the frequency, 
emission, power and other information specified in para- 
graph 5 of the Commission's decision, and (2) affirmative- 
ly reciting facts sufficient to warrant a finding and conclu- 
sion of eligibility under Section 16. 401(a)(1) of the Com- 
mission's Rules; (b) granting the petition of Best Cabs, 
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Inc. for leave to amend its application, which was filed on 
December 26, 1957; and (3) denying the protest of City 
Cabs, Inc., Appellant herein, against the grant of the ap- 
plication of Best Cabs, Inc. 


This appeal is taken pursuant to the provisions of Section 402 (b)(6) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402 (b)(6). 


Statement of The Nature of The Proceedings 
As To Which Appeal Is Taken 


1. Appellant operates taxicabs in Wichita, Kansas and holds a 
radio license from the Commission in the Taxicab Radio Service. It 
filed on June 28, 1957 a protest with the Federal Communications Com- 
mission pursuant to Section 309(c) of the Communications Act of 1934, 
as amended, 47 U.S.C. 309(c), against the grant, without a hearing, of 
the application of Best Cabs, Inc. for radio facilities in the Taxicab 
Radio Service. The following events led to the filing of this protest: 

2. Best Cabs, Inc. filed with the Commission on December 19, 
1956 an application for a radio station in the Taxicab Radio Service in 
Wichita, Kansas. This application was granted on January 16, 1957. 
On February 4, 1957 Appellant filed a protest against this grant, alleg- 
ing that applicant ‘had no authority to operate taxicabs in Wichita; and 
that its application contained a willful and deliberate misrepresentation 
of applicant's status as a taxicab operator. Following the filing of the 
protest, the Commission sent a telegram to Applicant, asking it for 
evidence of authority to operate taxicabs in Wichita. No such evidence 
was submitted; but on February 13, 1957 applicant asked the Commis- 
sion to cancel the authorization previously issued and to retain the ap- 
plication in the pending file. On February 14, 1957 the Commission set 
aside the grant and returned the application to Best Cabs, Inc. 


3. The same application, without any changes, reaffirmation, or 
amendment, was resubmitted to the Commission by Best Cabs, Inc. on 
May 8, 1957, with a letter advising the Commission that Applicant received 
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a certificate from the City of Wichita for operation of taxicabs in that 
city. A certified copy of this certificate was transmitted by applicant 
to the Commission with a notarized letter on May 27, 1957. ‘The re- 
submitted application was granted without hearing on May 31, 1957. 
The above mentioned protest followed. | 

4. Appellant alleged in its protest that it is operating taxicabs in 
Wichita, Kansas; that it is a licensee of a Taxicab Radio Service station 
in Wichita; that applicant's taxicabs will compete with those of Appellant 
and will cause a systematic loss of revenue to Appellant; and that appli- 
cant's competitive position will be very substantially enhanced by the 
fact that it will be able to offer radio-dispatched taxicab service asa 
result of the Commission's grant. In support of these allegations, Ap- 
pellant supplied its estimates as to the loss of revenues it would sustain 
as a result of applicant's ability to operate radio-equipped cabs. 

5. The protest also alleged that the application on which the Com- 
mission acted was invalid because it contained a false statement that ap- 
plicant was rendering service in Wichita, which statement was false at 


the time the application was originally executed (on November 15, 1956), 


subsequently filed, refiled, and amended; that applicant intentionally and 
deliberately misrepresented to the Commission its eligibility status; and 


that applicant was ineligible in the Taxicab RadioService. | 

6. The Commission granted applicant's protest and designated the 
application of Best Cabs, Inc. for hearing, allowing the grant, however, 
to remain in effect pending the outcome of the hearing. A hearing was 
held on October 14, 1957 in Washington, D.C., and the record closed 
on the same day. At the hearing, Applicant for the first time disclosed 
that the application which its president signed under oath on November 
15, 1956 was incomplete in many respects. The missing information 
was later supplied by someone other than the applicant. The informa- 
tion so supplied included a false statement as to applicant's eligibility, 
namely, that applicant was rendering taxicab service in Wichita, at the 
time it had neither taxicabs on the street, nor authority to operate such 
taxicabs. 
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". The Commission's Hearing Examiner, in his initial decision, 


held that the Commission's grant should be reaffirmed, subject to the 
filing of an amendment to the application, and that Appellant's protest 
should be denied. Exceptions to the Examiner's decision were filed by 
the Appellant. Oral argument was heard before the Commission on 
November 20, 1958. On March 27, 1959 the Commission released its 
decision affirming its initial grant, subject to the filing of a validating 
amendment, as above mentioned, and denied Appellant's protest. The 


Commission assigned the following reasons for its conclusion that the 
grant to Best Cabs, Inc. should be affirmed: 
(a) That applicant was eligible when the application ¥ was granted, 


(b) 


even though it was not actually operating taxicabs; 

That the possession of a certificate from the City of Wichita 
authorizing applicant to engage in the taxicab business was 
sufficient to establish eligibility under the Commission's 
Rules, even though Section 16.401(a)(1) of the Rules express- 
ly states that eligibility is conferred upon applicants "en- 
gaged in furnishing ... a -.. land transportation service"; 
That the application contained a misrepresentation regard- 
ing the furnishing of taxicab service by applicant; 

That applicant signed under oath an incomplete application 
to which information, including a statement misrepresenting 
applicant's eligibility, was later added by the equipment 
supplier; 

That Best Cabs, Inc. knew on February 4, 1957 that its ap- 
plication was altered and a false statement of eligibility 
inserted therein, but that its failure to disclose this fact to 
the Commission until the hearing eight months later was not 
willful and intentional; 


. That the disclosure regarding the manner in which the ap- 


plication was prepared, when it finally came, was "volun- 


teered"; 
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(g) That the application of Best Cabs, Inc. was not the proper 
subject of a grant, when the grant was made, but that it 
could be amended nunc pro tunc on the authority of this 
Court's holding-in Johnston Broadcasting C mpany v. FCC, 
175 F. 2d 351; and 
That Best Cabs, Inc. was not responsible for the deliberate 
misrepresentation of its eligibility by the equipment sup- 
plier. ! 


Statement Of The Reasons On 
Which Appellant Intends to Rely 
8. The Commission acted arbitrarily and capriciously, contrary 
to the evidence, and in violation of the Communications Act and the 
Administrative Procedure Act: : 
(a) In erroneously interpreting Section 16 .401(a)(1) of its Rules; 
(b) In failing to find that there was willful, intentional, and 
deliberate misrepresentation of eligibility by applicant; 
(c) In failing to find that there was intentional and prolonged 
concealment of the fact that the application was falsified; 
In failing to find that Best Cabs, Inc. accepted the benefits 
of the misrepresentation and falsification, which the Com- 





mission found were committed by the equipment supplier, 
and must therefore be responsible for the consequences 
thereof; ! 

(e) In applying an erroneous theory of responsibility | for the acts 
of an agent in fact; | 

(f) In failing to find that the forged application was void ab 


initio and could not be validated; ! 


(g) In erroneously applying the Johnston case to the facts herein. 


Prayer For Relief 


WHEREFORE, Appellant being aggrieved and adversely affected 
by the denial of its protest and the affirmance of the grant of the 
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application..of.Best Cabs, Inc..,-praysthat the Court; «011 siscitiives s 


-5.:fa); reverse;the. actions of, the Commission. herein complained ;., 
of, and remand the:case; tothe -Commission. for the, Scie a decis 
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_ Counsel for sis Appellee and Intervenor, hereby stipulate 
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ented PY the above-entitled case are as follows, it 


e7nseesat £G9°Lal Mm Yiss i619 Yergicle: 


vias t 
wore 
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the questions: 

1. Whether the Commission erred in permitting the Intervenor's 
application to be validated by a nunc pro tunc o tunc amendment. 

2. Whether the Commission erred in determining that (a) mis- 
representations in Intervenor's application inserted by an equipment 
salesman, which misrepresentations became thereafter known to inter- 
venor, did not constitute a wilful and deliberate misrepresentation by 
the Intervenor and (b) the Intervenor was not guilty of a wilful and 
knowing concealment of material facts. _ 

In addition, Intervenor believes the following questions are 


presented: 
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1. Whether Appellant ever had or lost its status as a ‘party in 
interest" within the meaning of Section 309(c) of the ies 


Act, as amended. 
2. Whether Appellant failed to exhaust its administrative 
remedies before filing its protest. | 
3. Whether the Intervenor's application was defective at the 
time it was granted. | 
Counsel for all the parties further stipulate: 


1. Appellant will serve and file its brief on or before October 


15, 1959; Appellee and Intervenor will serve and file their briefs on or 
before November 23, 1959; and Appellant will serve and file its reply 
brief, if any, on or before December 7, 1959. | 
2. The printed Joint Appendix will be filed on or before Decem- 

ber 14, 1959. References to the record appearing in the various briefs 
of the parties shall be to the page numbers in the original record cer- 
tified to this Court. In the printing of the Joint Appendix there will be 
set forth, in addition to the consecutive numbering of the pages of the 
Joint Appendix, the original record page numbers in bold type and in- 
dented in a manner which will render it convenient for the Court to 
locate the pages referred to in the briefs. 

Respectfully submited 

/s/ Max D. Paglin : 

Assistant General Counsel 


Federal Communications 
Commission Psi 
/s/ Jeremiah Courtney 
/s/ Arthur Blooston 
Counsel for Appellant 
City Cabs, Inc. 
/s/ Abe L. Stein | 
Counsel for Intervenor 
Best Cabs, Inc. | 
July 20, 1959 | 





[Filed July 21, 1959] 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,094 | September Term, 1958 


City Cabs, Inc., 
Appellant, 
v. 
Federal Communications Commission, 


Appellee, 


Best Cabs, inc., 
intervenor 


Before: Bazelon, Acting Chief Judge, 
in Chambers. 


ORDER 


Upon consideration of the stipulation of the parties submitted 
pursuant to Rule 38(k) of the General Rules of this Court, the stipula- 
tion is hereby approved, and it is 

ORDERED that the stipulation of the parties dated July 20, 1959 
shall control further proceedings in this case and that said stipulation 
be printed in the joint appendix. 


Dated: July 21, 1959 
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EXHIBIT NO. 2 
[65] 
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Term of sethorization: This nema Jan. 16, 1957 


and will expire 3:00 A. M. esr. dan.16, D9GL ane is subject to 
further conditions a:1 set forth on reverse side. If the station authorized 
herein is not placed in operation withta eight months this authorization becomes 
tavalid and must be returned to the Commission for cancellation unless aa 

_ emtension of completion date has been authorised. 
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[Rec’d. Feb. 11, 1957 - F.C.C.] 


DZ WUL122 PD 
WICHITA KANS FEB 8 445PMC 
FED COMM COMM, ATTN MARY JANE MORRIS SECY 


YOUR WIRE DIRECTED BEST CABS, INC. JUST RECEIVED LAST 
NIGHT. NO ILLEGAL TAXICABS OPERATED IN WICHITA BY BEST 
CABS, INC. PROTEST AGAINST GRANT OF APPLICATION FILED 
BY CITY CABS, INC. JUST RECEIVED. ANSWER WILL BE PREPARED 
BY OUR WASHINGTON COUNSEL, A. L. STEIN AND FILED, TOGETHER 
WITH SUPPORTING AFFIDAVITS AS SOON AS POSSIBLE. DEFER 
ACTION PENDING OUR OPPORTUNITY TO ANSWER 

RALPH B FOSTER ATTORNEY FOR BEST CABS INC 

635P. 


[69] 
[Rec'd: Feb. 13, 1957 - F.C.C.] 


A. L. STEIN 
Attorney 
Warner Building 
Washington 4, D. C. 
REpublic 7-7944 
February 13, 1957 


Federal Communications Commission 
Washington 25, D. C. 


Inre Best Cabs, Inc., 
Wichita, Kansas 
10649-LX-PL-L 


Dear Sirs: 
On January 16, 1957 the Commission granted the above applica- 
tion for a construction permit and license. Applicant has authorized 
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me to request you to cancel or set aside the grants and allow the| 


plication to remain in the pending file. 
Your cooperation in this matter is greatly appreciated. 





Respectfully yours, 
/s/ A. L. Stein 


[73] 
[Rec'd May 8, 1959 - F.C.C.] 


A. L. STEIN 
Attorney 
Warner Building 
Washington 4, D. C. 





REpublic 7-7944 
May 8, 1957 


Federal Communications Commission 
Washington 25, D. C. 


In re: Best Cabs, Inc. 
Wichita, Kansas 
10649-LX-PL-L : 
Dear Sirs: i 
We are re-submitting the above application and would appreciate 








early action on same. | 

Ralph B. Foster of Wichita, Kansas, attorney for the applicant, 
has advised me that on May 7, 1957, the Wichita City Commission 
voted to grant applicant a certificate of convenience and necessity 
looking toward the operation of 100 taxicabs in the city of Wichita. 

If any questions arise in connection with this application, will 
you be good enough to contact the undersigned. Please send copies of 
all correspondence to applicant. | 

Your cooperation in this matter is greatly appreciated. : 

Respectfully yours, 
/s/ A.L. Stein 
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[158] 
[ Received Dec. 10, 1957 


F.C.C. Mail & Files] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 





In the Matter of application of ) 
BEST CABS, INC. ) DOCKET NO. 12117 


20s Westone rect File Nos. 10649-LX-PL-L 
Wichita, Kansas 20415-LX-L 
For radio station authorization ) ! 

in the Taxicab Radio Service. ) 


| 
REPLY OF THE CHIEF, SAFETY AND SPECIAL RADIO 
SERVICES BUREAU, FEDERAL COMMUNICATIONS COMMISSION 
TO THE PROTESTANT'S "PROPOSED EANDINGS OF ee 
AND CONCLUSIONS. 


* * * * * 


[159] 

5. The Commission, as pointed out by the Protestant, has requir- 
ed by Section 16.401(b) that each application must be "accompanied by” 
an eligibility statement. However, the application of Best Cabs, Inc., 
as amended on May 28, 1957, satisfied this requirement by including 
in its application a copy of its Certificate of Convenience and ee 
to Operate Taxicabs in Wichita. 

6. With respect to the blank Items 1(a), (c) and (d) on the applica- 
tion of Best at the time of affirmation and signing, Section 16.54(d) of 
the Commission's Rules, Land Transportation Radio Services, should 
be noted. That section reads as follows: | 


“Failure on the part of the applicant to provide all | 
the information required by the application form, 
or to supply the necessary exhibits or supplemen-: 
tary statements may constitute a defect in the ap- 
plication." (Emphasis added) | 
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[159] “A 
Clearly, the above-quoted section retains in the Commission discretion 
and authority to act on partially incomplete applications. 
7. Prior to October 15, 1957, Section 16.8 of Part 16 required 


applicants and licensees to cooperate in the selection of a frequency. 


x * * 


[ 160] 

However, an applicant was never required to furnish the Commission 
with evidence of such cooperation or even, in fact, to indicate his 
choice of frequencies. The practice of the Commission, prior to Octo- 
ber 15, 1957, as evidenced by the Form A-1067 attached to Exhibit 1 
of the record, was to determine from Commission records the most 
desirable frequency from the standpoint of existing frequency loading 
in the area concerned. Accordingly, if an application was received that 
did not specify the frequency desired by the applicant an appropriate 
frequency would be assigned by the Commission, or if the application 
specified a frequency, which in the opinion of the staff engineer was 
not the most appropriate for that area, the Commission in granting an 
authorization would assign a more appropriate frequency. 

8. Subsequent to the grant to Best, the Commission by its Order 
(FCC 57-974) in Docket No. 12066, effective October 15, 1957, amended 
Part 16 of its Rules to make certain minor changes in the wording of 
Section 16.8 and to add a new Section 16.9 which provides, in effect, 
that each application must be accompanied by a statement in one of 
three forms as evidence that the applicant has in fact coordinated his 
frequency selection. Thus, the Commission staff is relieved now of 


its burden of checking each frequency selection. The Commission, of 
course, still retains the final authority to assign a particular frequency. 
9. As to the power to be used, the Commission's practice, and 
the “Instructions For Completion of FCC Form 400" (FCC Form 400- 
10) so state, is to assign the maximum power permitted under the rules. 





[ 245] 
19 | 
Although an applicant in the Taxicab Radio Service is given a choice of 
8A3 or 40F3 emission, the vast majority request 40F3. Thus, if an ap- 
plicant fails to indicate his choice, it is the practice to issue a license 
authorizing the use of 40F3 emission. If the applicant is not satisfied, 
he has the right to decline the grant and request that he be authorized 


to use 8A3 emission. 
* 


[162] 


Respectfully submitted, 


/s/ M.S. Orr | 

for Curtis B. Plummer, Chief 
Safety and Special Radio 
Services Bureau : 


/s/ Vernon A. Spring | 
Attorney | 


/s/ Richard H. Everett 
Attorney 


[ 245] 
* 
DECISION 
By the Commission: Commissioner Bartley not participating 





Preliminary Statement 
1. This proceeding involves a protest under Section 309(c) of the 


Communications Act of 1934, as amended, by City Cabs, Inc. (City Cabs) 
against the action of the Commission on May 31, 1957, granting without 
hearing the application of Best Cabs, Inc. (Best Cabs) for an authoriza- 
tion in the Taxicab Radio Service at Wichita, Kansas, to cover one base 
station and 100 mobile units. By a Memorandum Opinion and Order re- 
leased July 30, 1957, the Commission found City Cabs to be a party in 
interest with standing to prosecute the protest: The issues requested 
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by City Cabs in its protest and specified in the hearing order were as 


follows: 
*(1) To determine whether applicant is eligible for 
a radio station under Section 16.401(a) (1) of the 
Sean 1 
Commission's Rules. — 


(2) To determine whether applicant willfully, inten- 
tionally, and deliberately misrepresented its eligi- 
bility in its application, as originally filed [ Decem- 
ber 19, 1956]. 


1 Le. was sien a person “regularly engaged in furnishing to 
the public. . . 2 . . land transportation service”. 


[246] 

(3) To determine whether the resubmitted [ May 
8, 1957] original application, as amended by the 
amendment executed May 27, 1957, is a valid and 
proper application which, under the law, may be 
acted upon by the Commission. 


(4) If it is determined under issue (3) that the 
resubmitted application, as amended, is valid, to 
determine whether in that application applicant 
willfully, intentionally, and deliberately misrep- 
resented its eligibility status. 


(5) To determine, in the light of the evidence 

adduced on the foregoing issues, whether the 

public interest, convenience, and necessity would 

be served by 2 grant of the above-captioned ap- 

plication."2 
The burden of proceeding with the introduction of evidence and the burden 
of proof on these issues were placed upon the protestant, and for reasons 
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predicated on public interest: considerations, protestant's request to 

stay the effectiveness of the May 31, 1957 grant to Best SE: Inc. 





was denied. 

2. After a pre-hearing conference on September 13, 1957, hear- 

ing was held and the record closed on October 14, 1957. Proposed 

findings were filed by all parties on November 25, 1957 and replies 
thereto were filed on December 9, 1957. The Initial Decision, releas- 
ed December 16, 1957, recommended a confirmation of the grant of 
the Best Cabs’ application, and a corresponding denial of City Cabs' 
protest with the proviso that Best Cabs file an amendment to its ap- 
plication which would reverify the application and cover data found 
to have been inserted therein after the original verification was af- 
fixed. On December 26, 1957, Best Cabs filed a document purporting 
to satisfy the referenced proviso. An opposition thereto was filed by 
City Cabs Inc. on January 2, 1958. | 

3. Protestant filed exceptions to the Initial Decision. Applicant. 
and the Bureau filed statements in support of and exceptions in part to 


said decision. 3/ Oral argument was held on November 


o/s: : 

2 One of the issues proposed by City Cabs was addressed to whether 
Best Cabs possesses the requisite character qualifications. The Com- 
mission omitted as superfluous this issue in view of Issues No. 2 and 4 
directed to alleged misrepresentations of eligibility by Best Cabs and 
the general public interest consideration propounded by Issue No. 5. 


3/ Only protestant excepts to the ultimate conclusion which favors 
applicant. Applicant and the Bureau except to particular findings and 
conclusions and the Examiner's analysis of certain ee peeues and 
Commission rules. 


[247] | 
20, 1958. An appendix hereto disposes of the exceptions to the initial 


decision. 
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Findings of Fact 
ISSUE 1 


>) determine whether applicant is eligible for a 
radio station under Section 16.401(a) (1) of the 
Commission's Rules." 4/ 

1. At the time that the Best Cabs’ application (FCC Form 400) 
was initially filed with the Commission and at the time of the grant 
thereof, December 19, 1956 and January 16, 1957, respectively, Best 
Cabs neither possessed local authorization to operate a taxicab service 
nor did it actually have taxicabs on the streets of Wichita. On the date 
of the filing of the first protest herein, February 4, 1957, there had 
been no change in such status. 

9. At the time that the Best Cabs’ application was refiled with 
the Commission and at the time of the grant thereof, May 8, 1957 and 
May 31, 1957, respectively, Best Cabs possessed the necessary local 
authorization to operate a taxicab service but did not actually have 
taxicabs in operation. 

3. At the time of designation for hearing, July 30, 1957 and the 
time of the protest hearing herein, October 14, 1957, Best Cabs possess- 
ed local authorization to operate a taxicab service and actually had taxi- 
cabs on the streets. 

4. The necessary local authority for taxicab operation had been 
granted to Best Cabs on May 7, 1957 and, pursuant thereto, taxicab 
service to the public was commenced on June 24, 1957. The interval 
between these dates was occupied with the details of preparation and 


organization for business, i.e., purchase and leasing of vehicles. = 


47 Rule 16.401(a) (1) reads: 

"Eligibility. (a) The following persons are eligible to hold author- 
izations to operate radio stations in the Taxicab Radio Service: (1) Per- 
sons regularly engaged in furnishing to the public for hire a non-schedul- 
ed passenger land transportation service not operated over a regular 
route or between established terminals.” 
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5/ It had been the original tentative plan of Mr. Harris, applicant's 
president, that Best Cabs would be ready to commence actual taxicab 
service within approximately thirty days of receipt of local authoriza- 
tion. | 


| 
| 
| 
| 


| 
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ISSUE 2 

"To determine whether Best Cabs willfully, intentionally, and 
deliberately misrepresented its eligibility in its application, as original- 
ly filed.” | 

5. Applicant's president, Charles J. D. Harris, a short time prior 
to November 15, 1956, entered into negotiations with RCA for the pur- 
chase of cab radio equipment. RCA was represented by a salesman, 
Mr. Browneski. Browneski initially sought to have Harris sign FCC 
Form 400 in blank. Upon Harris’ declining to do so, an agreement was 
reached whereby Browneski filled out the necessary "forms", sent them 
to Harris for signature and notarization, and they were then returned to 
Browneski who submitted them to the Commission. When forwarded to 
Harris pursuant to arrangements, the Form 400, as distinguished from 
that eventually filed with the Commission, lacked entries under Items 
1(a) (frequency), 1(c) (emission), 1(d) (power), 3 (insofar as transmitter 
location failed to specify seconds of latitude); 12(a) (insofar as neither 
box was checked although under "Remarks" appeared "#12 Equipment 
procured under terms of RCA Standard 5 year Leasing Agreement”; 
Item 15, "Statement of Eligibility”, was completed to read, "Exhibits 
attached;" and Item 17, relating to co-users of towers, was unanswered./ 
After review thereof, the form was signed by Harris, the jurat executed 
on November 15, 1956 and the Form returned to Browneski. : It was then 
filed with the Commission on December 19, 1956. 

6. Mr. Ralph Foster, applicant's Wichita counsel, was present at 
the negotiations and suggested to Browneski that it might be advisable 
to retain communications counsel, but was assured by Browneski that 





the matter was routine and counsel would not be needed. Neither on 
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November 15, 1956 nor on December 19, 1956 did applicant have cabs 
on the streets of Wichita, Kansas although on both dates there was 
pending before the Wichita Board of City Commissioners an applica- 
tion for such authorization. Browneski had assured applicant that it 
was". . . legal andright[to] . . . make application . 
tentative to the obtaining of . . . city license.” (Tr. 66). Further, 
Mr. Browneski had led Mr. Foster to believe that it would be advisable 
to submit with the FCC applications a copy of 


] - : . - - 

§ Item 17 requires an applicant to give the call signs of users in 
the event the proposed antenna will be mounted on an existing radio 
tower. The answer to Item 19 of the application indicates that the 
proposal contemplated mounting “the 10 ft. antenna atop 100 ft. exist- 
ing tower". Subsequently added information however indicates that 
the tower proposed for use is an abandoned tower. 
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the then pending application for local authorization and a copy of the 
Best Cabs’ corporate charter. When Foster forwarded the application 
to Browneski, he either forwarded with it or otherwise delivered a copy 
of the pending application for local authorization and a copy of Best 
Cabs' corporate charter; he intended same to be “exhibits” within the 
purview of the entry “Exhibits Attached” then appearing under Item 15. 
It is not established in the record that these documents were in fact at- 
tached to the application when it was executed by Mr. Harris, but they 
did not accompany the application when it was received by the Commis- 
sion on December 19, 1956. 

7. The FCC Form 400.as filed in the Commission's offices had, 
under Item 15, the words “Exhibits Attached" stricken, the typewritten 
words “See Remarks" inserted and under "Remarks and Additional Data" 
there had been typed the following words: 

"Item 15 - We provide a non-scheduled passenger land 
transportation service not over regular routes nor between 
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established terminals. We plan to radio-dispatch our | 
taxis to improve service to the public we serve. We 
claim eligibility under 16.401(a)(1) of the rules.” 


There is no evidence as to who inserted the quoted words. The Com- 
mission finds as a fact, however, that at some time after the execution 
of the jurat on November 15, 1956, and after the FCC Form 400 had , 
left the control of Harris and Foster, these words were inserted by 
some person other than Harris or Foster. tle ! 
ISSUE 3 Sees 

"To determine whether the resubmitted original application, as 

amended by the amendment executed May 27, 1957, isa valid and proper 


application which, under the law, may be acted upon by 


BS, PRR | 
a At the hearing herein, Mr. Harris was unable to recall whether 
this statement was in the application at the time he reviewed it with 
Mr. Foster before executing it on November 15, 1956. (Tr. 60). He 
did state, however, that he went "over the application thoroughly with 
[his] attorney . . ." atthe time. Mr. Foster testified that the copy 
of the application forwarded to him by the salesman did not contain the 
matter quoted above under “Item 15," (nor other matter later inserted 
in Items 17 and 18. See paragraph 8 infra). He further testified that 
if he had seen the statement in Item 15 under "Remarks and Additional 
ae 3) "would not have counselled Mr. Harris to send the form in.” 
Tr. 115). | 
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the Commission.” | 

8. In addition to the insert made in Item 15 of the application 
(see para. 7, supra), the following alterations, substitutions and in- 
sertions were made in the application in the period after it left the 
control of Harris and Foster and before it was filed with the Commis- 
sion on December 19, 1956: the frequencies 152.33 and 157.59 were 
added in Item 1 (a); "40F3" was added in Item 1 (c) to designate the 
emission; "120" to designate the power input was added in Item 1 (d); 
the "No" box was checked off in Item 12 (a) and referring to this item, 
the following statement was added under “Remarks and Additional Data”: 
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We will lease property and have exclusive 
access to and control of premises." 

9. The Commission on January 16, 1957, unaware of the foregoing 
circumstances attending the preparation, execution, and filing of the ap- 
plication, made a grant of radio authorization to Best Cabs. On Febru- 
ary 4, 1957, City Cabs, which has operated taxicabs in Wichita since 1946 
and which then had the only such carrier service there, filed a protest 
against the Commission's action</ The radio grant was set aside on 
February 14, 1957 pursuant to authority contained in Section 1.726 (now 
Section 1.16) of the Rules. The same application was resubmitted on 
May 8, 1957, (see para. 13, infra) accompanied by an unverified com- 
bination letter-amendment dated February 22, 1957, signed by Mr. Har- 
ris and attested to by the Best Cab's secretary-treasurer, requesting 
that the application be amended as to "Remarks and Additional Data" in 
Item 15, to reflect, inter alia, that Best Cabs has not and does not intend 
to engage in taxicab operations in Wichita until properly authorized by 
local authorities to do so. On May 28, 1957 Best Cabs filed a notarized 
request to amend the application by submitting for addition thereto 2 
copy of the local authorization which had been granted by the municipal 
board on May 8, 1957. Other than the additions above-mentioned, the 
composition of the application, as first filed, was unchanged. The signa- 
ture of Mr. Harris and the notarization thereof was that which was 
originally affixed on November 15, 1956 and discussed in paragraphs 6 
and 7, supra. 

10. The Commission for the second time granted Best Cabs a 
radio authorization in the Taxicab Radio Service (for Station KAJ638) 
on May 31, 1957. There followed the subject protest of City Cabs, filed 
June 28, 1957. 


8) Alleging (a) lack of a city taxicab license, (b) lack of actual "on 
the street" cab operation, and (c) economic injury. Discussed more 
fully in paragraph 11, infra. 





27 
[ 251] 
ISSUE 4 
"If it is determined under issue (3) that the 
re-submitted application, as amended, is valid, 
to determine whether in that application Best 


Cabs willfully, intentionally, and ae ges 
9 





misrepresented its eligibility status." 


11. The February 4, 1957 protest filed by City Cabs alleged that 
Best Cabs was ineligible for radio authorization under Section 16.401 (a)(1) 
of the Rules because Best Cabs did not hold a Certificate of Convenience 
and Necessity required by the city of Wichita as a condition precedent 
to operating a taxicab in that city; that Best Cabs was not operating 
taxicabs in Wichita; that on January 15, 1957, the Wichita Board of Com- 
missioners denied Best Cabs a Certificate of Convenience and Neces- 
sity; and that the applicant had deliberately misrepresented its eli- 
gibility status in Item 15. A copy of this protest was served on 





Harris some time early in February. On February 6, 1957, the Com- 
mission's Secretary informed Best Cabs by wire that the Commis- 
sion had received information indicating. | 
. . . POSSIBLE ILLEGAL TAXICAB OPERATION IN WICHITA “ 

. ."' and advised the applicant that"... ELIGIBILITY IN 
TAXICAB RADIO SERVICE PREDICATED UPON ACTUAL BONA 


FIDE TAXICAB OPERATION . . ." and requested applicant to furnish 
v . . . EVIDENCE OF AUTHORITY FOR TAXICAB OPERATION IN 
WICHITA . . . (See also footnote 11, infra)" The response by Foster, 
Wichita counsel, on February 8, 1957, stated ". . . NO ILLEGAL 
TAXICABS OPERATED IN WICHITA BY BEST CABS. . -"" and 
announced that Mr. A. L. Stein, Washington counsel, would prepare 
an answer to the protest. Mr. Stein told Foster he would "make 
full disclosure" to the Commission (Tr. 117). 
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12. On February 13, 1957, Mr. Stein submitted to the Commission 
on behalf of Best Cabs a request that the Commission “cancel or set 
aside the grants and allow the application to remain in the pending file." 
The Commission's response advised that the grant "has been set aside 
on the grounds that no evidence of authority to conduct a taxicab opera- 
tion in Wichita, Kansas has been submitted." The construction permit 
and license were returned to the Commission 


== aaa a 

2 Because it has been urged by Protestant under this issue that Best 
Cabs is guilty of a continuing misrepresentation from the time Best Cabs 
received City Cabs' first protest on February 4, 1957, apprising Best 
Cabs of the nature of misinformation in Item 15 of the application up to 
the time of the hearing, it will be necessary to explore all of the facts 
and circumstances occurring in this interim. 
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by Mr. Stein on March 13, 1957. A Commission letter of March 27, 1957, 
directed to Mr. Stein, advised that the"... referenced application... 
ig dismissed without prejudice . . . and returned herewith." Mr. Foster 
did not see the returned application until sometime during the week the 
hearing was held. Also, the record does not indicate that Mr. Harris or 
any other Best Cabs' principal again saw the application at any time 
prior to this. At the hearing, Mr. Harris testified that he did not "think" 
that he was aware of the presence of the statement of eligibility in the 
application in the interim between November 15, 1956 and May 27, 1957 
(Tr. 65). This testimony by Mr. Harris leaves unexplained his later 
testimonial admission in which his Wichita counsel joined that he read 
the City Cabs protest which was served on him in February and which 
pointed out that the Best Cabs application contained the subject state- 
ment (Tr. 70-71). 

13. After receiving notice from Foster that Best Cabs had been 
granted local authorization, Stein resubmitted the application on May 
8, 1957 with a letter of transmittal advising "that on May 7, 1957, the 
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Wichita City Commission voted to grant applicant a Certificate of Con- 

venience and Necessity looking toward the operation of 100 taxicabs 

: ee 10/ Submitted with the application was the unverified letter- 

amendment signed by Mr. Harris 11/ (discussed para. 9, supra) ex- 

plaining Best Cabs' understanding as to what would constitute eligibility 

under Sec. 16.401(a) (1). ! 
14. The instant protest of City Cabs to the May 31, 1957 grant 


of the application charges, inter alia, that "the resubmitted application 


was not only false on its face as of the date it was 





10, The referenced certificate is dated May 8, 1957, but recites 
official action of May 7, 1957. ! 


11/ The letter-amendment in part contained a statement > Mr. 
Harris to the effect that: ! 

"It was our understanding that we could qualify to receive a grant 
from the Commission to start construction while our application for 
local authority was pending before the City Commission but that we 
could not operate the radio facilities until we received authority to op- 
erate our taxicabs from the City Commission. However, the language 
of Section 16.401(a) (1) of the Rules and the Commission's telegram of 
February 6, 1957 indicate that a combined construction permit and 
license cannot be granted until we receive our certificate from the 
City. We have therefore authorized counsel to request you to set aside 
the grants which were made on January 16, 1957. This will leave the 
application pending before you. As soon as we receive authority from 
the City of Wichita to operate you will be advised. We hope that at that 
time the construction permit and license will be issued." 
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executed, first filed on December 19, 1956, resubmitted on May 8, 1957, 
but it was still false when the amendment executed May 27, 1957 was 
filed." City Cabs further asserts that contrary to the representation 





in the application that "we provide a non-scheduled passenger land 
transportation service," Best Cabs was not on May 27, 1957; or at any 
time prior thereto, operating taxicabs in Wichita, Kansas, and that the 
Commission was therefore deliberately deceived by Best Cabs on a 
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second occasion. City Cabs urges that the silence of Best Cabs, relative 
to the misstatement in Item 15, when it filed its amendment of May 27, 
1957 (transmitting the certificate authorizing it to operate taxicabs) was 
2 continuation on the latter's part of its endeavor to support the fiction 
that it was then actually maintaining taxicab service in Wichita. 

15. The foregoing facts are found to comprise the background in 
this matter relating to the specific issues herein posed. Issue No. 5, 
is the standard Sec. 309 issue which requires a determination - 
in the light of the evidence adduced on the foregoing issues, whether 
the public interest, convenience, and necessity would be served by 

. [ affirmation of the] grant of the above-captioned application." 
CONCLUSIONS 

16. While the issues posed in this protest are to a degree inter- 
related, it will contribute to an orderly approach to isolate them and 
treat them consecutively. 

Issue 1 

17. Based upon Finding 4, we conclude that Best Cabs, Inc. was 
on the date of the filing of the protest herein, i 28, 1957, eligible 
under the requirement of Section 16 .401(a)(1);— 12/ as shown in par. 3 
et. seq. supra, on the date of designation for hearing, July 29, 1957, 
Best Cabs was eligible under the requirement of said section; and at 
the time of the hearing, October 14, 1957, it remained in such eligible 
status. 

Eligibility Requirements Under Sec. 16.401 (a) (1) 

418. Our conclusions as to Issues 2 and 4 require a threshold 
determination of the meaning of Section 16.401(a) (1) of our Rules and 
a further determination of whether anything other than 


12, See footnote 4, supra. 
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actual on the street cab operation can confer eligibility thereunder. 


Best Cabs, though possessing the proper authorization, did not put taxi- 
cabs into operation on the streets of Wichita until after it had received 
a grant of radio authorization from this Commission. 13/ Protestant 
contends that an applicant, to be eligible for a radio authorization under 
Sec. 16.401, must in fact have cabs on the streets rendering service, 
and that mere possession of a municipal license to engage in taxicab 
operations is insufficient. Applicant and the Bureau maintain contrari- 


wise that possession of municipal permission, though cabs be not yet 


in operation is sufficient. The relevant portion of the Rule here in 
question confers eligibility upon "persons regularly engaged in furnish- 
ing . . . land transportation service. . ." Inthe case at bar, 
while not in fact having cabs on the streets when it received its last 
radio authorization, Best Cabs was then in the midst of contracting for 
the necessary vehicles, arranging schedules of operation and, in gener- 
al, taking steps prerequisite to placing cabs on the streets. ‘That such 
arrangements are essential preliminaries to a taxicab enterprise can- 
not be denied. The question posed here thus relates to the meaning of 
the term "engaged infurnishing. . .a. . . land transportation 
service". i 

One who actually furnishes a taxicab service by making taxicabs 
available to the public for transportation either personally or through 
persons in his employment, clearly "engages in furnishing" such serv- 
ice. However, it does not necessarily follow that only the actual furnish- 
ing of such service is within the contemplation of Sec. 16.401(a) (1). 
Such a construction of the rule would require that before seeking a 
radio authorization in the taxicab service, an applicant must perfect 
all arrangements, incur contractual obligations for the purchase or 
lease of vehicles, hire and schedule drivers therefor, and put the cabs 
on the streets. The recitation of these burdensome consequences of a 
narrow interpretation of the rule is sufficient to preclude such a con- 
struction. To hold, and we herewith so hold, that the securing of a 
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local permit to operate taxicabs is nevertheless a prerequisite to an ap- 
plicant's achieving eligibility under Sec. 16.401(a) (1) of our rules is 
only a necessary concomitant to proper exercise of our regulatory pow- 
er 1f/ Accordingly, Best Cabs was not eligible for 


13, The chronology of events here pertinent is: on May 8, 1957, 


Best Cabs received its municipal license; on May 31, 1957, Best 
Cabs received its radio authorization; and on June 24, 1957, Best 
Cabs put its taxicabs on the street. 


14/ Some analogy may be found in Delsea Broadcasters, 25 FCC 
449 (1958) wherein we held that no misrepresentation was involved in 
a statement, in support of an application for disposition of a station, 
that “other business interests" was the reason for disposal thereof, 
it being developed at a later hearing that the "other business interests" 
in fact were merely plans to construct a new station in the future. Be- 
ing engaged in the actual construction was not needed to constitute a 
business interest or undertaking. 
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a radio authorization when it received its first grant thereof (January 
16, 1957). However, inasmuch as said grant was later voided, a con- 
clusion to that end is not required here. The above conclusion does 
however indicate that as of the date of the second and subject grant, 
May 31, 1957, Best Cabs was eligible under the above construed pro- 
vision of our Rules. 22/ 
Issue 2 
19. However, we cannot, even under the foregoing favorable con- 
struction, conclude under Issue 2 that Best Cabs’ application did not 
contain 2 misrepresentation because on December 16, 1956, the date 
it was filed, Best Cabs neither had cabs on the street nor did it hold 
2 valid municipal license. Hence the statement in Item 15 to the effect 
that "we provide . . . land transportation service . . ." was 
incorrect. When the applicant delivered the authenticated Form 400 
with unfilled blanks to the third party for actual filing with the Com- 
mission it made possible improper insertions in such blanks by the 
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third party. As our findings show, after leaving the applicant's posses- 


sion certain words in Item 15 of the form were stricken and a statement 
not in accord with actual facts was inserted in their place. A conclusion 
as to "culpable" negligence by Best Cabs in this regard is not clearly 
warranted on this record; however, we cannot fail to view delivery of 
the form with blanks and the delegation of authority for filing as an ex- 
tremely unwise action because it afforded an opportunity to the third 
party to make such other changes as it saw fit. 


Issue No. 2 seeks to ascertain whether Best Cabs' ee 
tion was "willful, intentional and deliberate". While the meaning or ef- 
fect of some of the answers which were supplied is evident, it is equally 
clear that the principals of Best Cabs and Mr. Foster did not sponsor, 
solicit or encourage the insertion of the misstatements in Item 15, and 
did not direct the equipment company to insert any matter in the applica- 
tion after it had been signed and ! 


Sak [ay em eens 0 
15 Applicants for authorizations in the Land Teanaoneeies Radio 
Services qualifying as liozmsSees under Section 16.401 (a) (1) on the 
basis of the factual situation here prevailing are referred to the pro- 
visions of (1) Section 16.403(a) (1) of the Rules under which permanent 
installation of mobile units authorized in the Taxicab Radio Service 
"shall be made only in vehicles used (1) for the carriage of passengers 
for hire . . ." and (2) Section 16.151(a)(2) which provides inter alia, 
that stations licensed in Land Transportation Radio Services may tr may trans- 
mit communications only when actually ". . . required for the efficient 
operation of the transportation system. . ." If, as protestant contends, 
Section 16.401 (a)(1) requires that an applicant within the purview of 

this rule must actually have cabs in operation, no need would exist for 
these rules intended to cover the interim period between the date a 
grant under Section 16.401(a)(1) is made and the time an applicant 
actually gets cabs on the street. 
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returned to said company. 16/ Mr. Harris' testimony that he was led 


to believe that his company could file an application with the 'Commis- 
sion subject to the later receipt of permission from local authorities 





[256] S 


to operate a taxicab service in Wichita is the sole record evidence as 


to the applicant's actual personal knowledge about the requirements for 
qualification in that eepecten The conduct of Messrs. Harris and 
Foster throughout the prosecution of this application has not been in- 
consistent with this mistaken belief 18/ There is no evidence that they 
ever had reason to believe that such a status would not qualify them for 
2 radio authorization until their receipt of the protest on February 4, 
1957. The record further indicates that neither the Best Cab principals 
nor Mr. Foster had knowledge of the altered state of the application 
until apprised of 


16, While the giving of the partially blank form to the equipment 


company after execution thereof tends to establish that the applicant 
was not averse to having the application completed and made ready for 
filing, a conclusion to that effect would be based on inference. Contra- 
yening such an inference is the unrefuted testimony of Mr. Foster which 
would require the conclusion that applicant would in no circumstance 
have countenanced misstatements being inserted. While this is only 
evidence of a subjective state of mind, being uncontradicted, it is 
believable. 


1/ Mr. Harris imprudently accepted this opinion without looking into 
the Commission's Rules to determine its accuracy. This he failed to 
do notwithstanding that the certificate on the FCC form which he signed 
contains immediately over his signature the statement that applicant 
t | has a current copy of the Commission's Rules governing the 
radio service [for which application is therein made] .. ." Hence 
reference to the eligibility requirements must be presumed to have 
been readily available. 


18/ As shown in the Findings (para. 6, supra) Mr. Foster testified 
that it was his intention to forward to the equipment company copies 
of Best Cabs’ corporate charter and the pending application for muni- 
cipal authority to be associated with the FCC application as exhibits 
demonstrating eligibility. Though he could not remember whether 
these documents were in fact attached to the application, this testi- 
mony is significant as evidencing his belief and frame of mind. While 
these exhibits would have been inadequate to establish eligibility, they 
were nonetheless consistent with applicant's misinformation on this 
matter. 
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the fact by this same protest. 19/ Consequently, to that oe it can 
scarcely be concluded that Best Cabs sought to deceive the Commission 
by submitting misinformation when it was all the while without knowledge 
that such misinformation had been furnished and where it was of the hon- 
est belief that its then present situation and status were sufficient to 
qualify it for a grant. The characterization of "willful, intentional, and 
deliberate" contemplated by Issue 2 does not attach to such conduct of. 
Best Cabs in regard to the filing of its application. We conclude, then, 
that the eligibility of Best Cabs was misrepresented on the application 
as originally filed, but that such misrepresentation was neither willful, 
intentional, nor deliberate. : 


Issue 3. 
20. Sections 308(b) and 319(a) of the Communications Act of 1934, 
as amended, require that applications to the Commission be signed by 
the applicant under oath or affirmation. 20/ In Johnston Broadcasting Co. 


y. Federal Communications Commission, 175 F 2nd 351, 4 RR 2138, the 
Court of Appeals, remanding a grant of an application signed and sworn 
to prior to the completion of an engineering report which was a part 
thereof, stated that "when a statute requires verification of a pleading, 
a court cannot act upon the pleading unverified . . ." and "No one 
can swear . . . to material which is not yet in existence.” In apply- 
ing these general principles the court held the “application had not been 
properly verified as required by Sections 308(b) and 319(a). . .” 
When Mr. Harris signed and swore to the application on November 15, 
1956, it was incomplete. Not only were answers and statements (such 





as frequency, power and etc.) subsequently added, but some a was 
deleted and new matter substituted therefore. ! 
21. The argument broached herein by the Bureau and 


oe 
This conclusion must be drawn notwithstanding Mr. Harris’ belief 
that he did not know of the presence of the false statement in Item 15 

from November 15, 1956, to May 27, 1957. Mr. Harris had been served 
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with a copy of the February 4, 1957, protest of City Cabs which cited 
and challenged the "factual accuracy" of this statement in the applica- 
tion. One who is served with a pleading in a proceeding has at least 
constructive notice of the facts therein asserted. However, his actual 
knowledge of the presence of the statement is relevant for purposes of 
the good faith issue and the question of concealment. 


20/ Sec. 308(b) in pertinent part provides: "Such applicatioa and/or 
such statement of fact shall be signed by the applicant . . . under oath 
or affirmation.” 

Sec. 319(a) in pertinent part provides: "Such application shall 
be signed by the applicant under oath or affirmation.” The Terms 
"Such", used in the above sections, refer to applications of the type here 
involved. 

(Continued on page 14.) 
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supported to a degree by Best Cabs is that items such as frequency and 
power are non-jurisdictional -- their absence in the application when 
executed are not sufficient to vitiate the application in toto and render 
it unworthy of a grant. The Bureau has asserted in support of this 
theory that at the time of the challenged grant a taxicab radio applica- 
tion missing these matters would not for that reason be defective. Best 
Cabs cites Secs. 16.54(d) and 16.60 of the Rules as indicative of the non- 


jurisdictional nature of those items of information.22/ There is no need 


to entertain further these propositions as to the effect of the absence in 
the application when executed of information as to frequency and power 
inasmuch as the final response to Item 15 (statement of eligibility) was 
inserted after Mr. Harris swore to the application and no one here as- 
serts that affirmations as to eligibility are not jurisdictional in nature. 
if only on the strength of Item 15 alone, the application as originally - 
prepared was defective and since it was refiled on May 8, 1957, with 
the old and in itself inoperative affidavit, this infirmity persisted. 

22. The fact that the Commission, being unaware of the facts 
developed on this record, on two occasions granted the application, 
which on its face would justify a grant, does not remedy the defect. 
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As the Hearing Examiner concluded, the May 27, 1957 amendment tended, 


| 
\ 
| 
| 
\ 
| 
| 
| 


in the very words of the letter of transmittal, only to "amend the... 
application by adding a certified copy of the Certificate of Convenience 
and Necessity . . ." It was not intended or designed to reaffirm the 
entire application and cannot therefore be so taken. Thus, to answer 
Issue #3 literally, it must be concluded from the foregoing facts and 
aforementioned authority of the Johnston case (para. 20, supra), that 
the resubmitted application could not be the proper subject of ! a grant. 
This does not, however, foreclose the possibility of a grant at this time. 
23. On remand, and pursuant to our understanding of the Court's 


decision in the Johnston case, we held that an applicant may | 





Fy. ee ; ees 

<' Continued - Further, Sec. 1.303 of the Rules, implementing the 
above Sections requires that: "Each. . . statement of fact required 

by the Commission from any applicant or licensee to enable the Commis- 
sion to determine whether the original application should be granted or 
denied. . . be personally signed under oath or affirmation by the appli- 
CADE eterna 





21/ Sec. 16.54(a) provides that ''To assure that necessary information 
is supplied . . . standard forms are prescribed for use in connection 
with . . . applications and reports submitted for Commission considera- 
tion." Sec. 16.54(d) then provides that "Failure . . . to provide all the 
information required by the application form . . . may constitute a defect 
in the application." (Emphasis added). Sec. 16.60 in essence provides 
that applications not prepared in accordance with Commission rules are 
defective. ! 


| 
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be permitted to amend in order to correct a defective application, after 





decision, where the only deficiency in the original verification was that 
it was sworn to prior to the completion of an Engineering report which 





was a part thereof. Under this authority, should Best Cabs be permit- 
ted to amend to perfect its application and thereby validate the grant? 
City Cabs opposes the application of the Johnston case to the instant 
matter on the theory that in the former there was no bad faith on the 
part of the applicant whereas here Best Cabs is, according to City Cabs, 
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guilty of bad faith 22/ In view of Protestant's position that a post-initial 


decision nunc pro tunc amendment is available only if Best Cabs is not 
guilty of bad faith, it will be necessary to defer further consideration of 
this matter until a determination under Issue 4 can be had. 
Issue 4 

24. Leaving the determination under Issue 3 open for the time being, 
the Commission concludes that as to Issue 4 a bifurcated conclusion is 
warranted. It will be recalled that Best Cabs (see Finding 2, supra) did 
not, on May 8, 1957 or May 31, 1957, have cabs on the street. Its state- 
ment under Item 15 (see Finding 7, supra), "We provide a non-scheduled 
passenger land transportation service . . . We plan to radio-dispatch 
our taxis to improve service to the public we [now] serve" (emphasis 
supplied) was unquestionably incorrect. However, as indicated in the 
findings, on both May 8, 1957 and May 31, 1957, Best Cabs possessed 
local authorization for taxicab operation and was preparing to place 
cabs on the street. Hence, under our reasoning in paragraph 18 of the 
Conclusions that the Section 16.401(a)(1) requirement as to eligibility 
is satisfied herein by the possession of local authorization for taxicab 
operation and by the undertaking of necessary measures looking toward 
the actual transportation of passengers, the statement in Item 15 "We 
claim eligibility under 16.401(a)(1) of the rules," was proper. As noted, 
the changes and additional statements 


22, In the Johnston case there was no claim made that the applicant 


Seen 


had acted in bad faith. Accordingly, there was no consideration of such 
a factor. 


260] 
under Item 25 23/ ere made ae the original affidavit was signed and 
this affidavit has never been supplemented with regard to verifying the 
later-added statement of eligibility. Whatever legal significance at- 
taches thereto must be weighed against Best Cabs' request in its un- 
verified combination letter-amendment, accompanying resubmission 
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on May 8, 1957, of the original application. With said request Best Cabs 
petitioned that the information under "Remarks and Additional Data" be 
supplemented to reflect that Best Cabs has not and does not intend to en- 
gage in taxicab operations in Wichita until properly authorized by local 
authorities to do so. Technically speaking, misrepresentation was thus 
still present because of the manner in which Best Cabs chose to proceed 
in resubmitting its application, i.e., by supplementing without verifica- 
tion statements which did not pertain to the original statement of eligibil- 
ity. To state the technical nature of such misrepresentation cannot but 
minimize the importance that attaches thereto in this context. We hold 
that it does not detract from our conclusion reached hereinabove. As to 
the incorrect factual recitals, while we do not condone them, we are not 
disposed, for the reasons set forth herein above, to find that there was 


willful, intentional, or deliberate misrepresentation of any kind. 


Issue 3 (The element of good faith) 


25. City Cabs contends there was bad faith on the part of Best 


Cabs in that there was a delayed or "eleventh hour" disclosure of the 
fact that Mr. Harris had executed an incomplete application on Novem- 
ber 15, 1956, 24/ The need for complete disclosure to the Commission 
of all pertinent facts cannot be overemphasized, but it should be remem- 
bered that in the first protest of February 4, 1957, and in the instant 
protest, the allegations of misrepresentation are confined to those re- 
lating to eligibility. Applicant's initial application for municipal author- 
ization was denied on January 15, 1957, the day before the first grant of 
radio license. It may be questioned whether applicant should not have 
immediately informed the Commission of said denial so that appropriate 
action concerning the Commission's grant could have been taken. It 
does not appear, however, that applicant deemed the denial fatal to its 


hopes of 


23, Incorrect factual recitals and the eligibility claim. 


24/ Issues 2 and 4 pertain explicitly to whether Best Cabs misrep- 
resented its eligibility and not to the matter of possible concealment 
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of how the application was prepared. These issues would of course cover 
a concealment of ineligibility after becoming aware of the correct require- 
ments for eligibility. Possible concealment of the manner in which the 
application was prepared, while not expressly within the purview of these 
issues, bears on the good faith of the applicant. 
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rendering a taxicab service but, on the contrary, it persisted in its ef- 
forts to secure the necessary certificate and ultimately succeeded on 
May 7, 1957. The failure to notify the Commission promptly of the 
earlier unfavorable action by the Wichita board until presented with 
the fact that the Commission might already have knowledge of it, can- 
not therefore militiate against Best Cabs. While it also cannot be said 
that Applicant's literal reply to the Commission's wire of February 6, 
1957, constituted a full disclosure of all pertinent facts, it nonetheless 
was a response in light of its possible understanding, gleaned from that 
wire and the protest of February 4, as to the points of concern. Actually, 
until the hearing, there was no elicitation which would directly invite a 
comprehensive disclosure of the facts and circumstances attending the 
preparation and filing of the application. Even then, the disclosure was 
not in answer to questions propounded but rather in narrative manner 
(Tr. 111-115), i-e., volunteered and not in response to a specific request. 

26. While we unhesitatingly conclude that Best Cabs carelessly 
permitted a misrepresentation to the Commission, and we likewise con- 
clude that the misrepresentation was accomplished by, or at the direc- 
tion of Browneski, it would unduly extend the rule of responsibility for 
the acts of agents in fact to hold Best Cabs answerable for the deliberate 
misrepresentation by the equipment company of the former's eligibility. 
Though the negligence, lack of diligence and inattentiveness of Best Cabs 
herein warrant censure, there is no evidence of a scheme on its part 
willfully, intentionally and deliberately to misrepresent its eligibility 
to the Commission. 'On this basis it is concluded that Best Cabs should 


be permitted to rescue its application by a nunc pro tunc amendment. 
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27. The Commission has considered the briefs and pleadings of 


the parties herein filed. This proceeding illustrates that the practice 
of equipment suppliers serving in a legal capacity in the preparation 
of applications is to be condemned, and the present decision in no way 
is a condonation of such practices. Rather the facts herein, support- 
ing our conclusion of the applicant being free of bad faith, do not war- 
rant a setting aside of the existing grant. It is emphasized that this 
decision is limited to the present facts. 
28. One further point bears mentioning. Best Cabs, in its excep- 





tions and other pleadings has zealously urged that City Cabs is not a 
"narty in interest" and consequently has no standing to prosecute this 
protest. In essence, Best Cabs seeks to relitigate a question which has 
once been settled. In the Commission's Memorandum Opinion and Order 
setting this matter for hearing (released July 30, 1957) the facts and 
circumstances presented in the protest and related pleadings, both in 
support thereof and in opposition thereto, were considered and the Com- 
mission was satisfied that City Cabs was a "party in interest". The 
rearguments offered | 
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by Best Cabs do not affect this conclusion. We adhere to it. 
Issue 5 | 

29. In the light of the foregoing Findings and es the 
Commission concludes that the public interest, convenience, and neces- 
sity would be served by a grant of the above-captioned application were 
it in proper form. In regard to the latter the Commission has consider- 
ed (1) the Petition for Leave to Amend or Other Relief, filed by Best 
Cabs Inc., on December 26, 1957; (2) the Affidavit to Application append- 
ed thereto; and (3) the Opposition thereto filed by City Cabs, Inc., on 
January 2, 1958. The Commission concludes that sufficient cause for 
the filing of an amendment to eliminate the noted deficiencies has been 
established; and | 
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IT IS THEREFORE ORDERED, That Best Cabs' petition for leave 
to amend filed on December 26, 1957 IS GRANTED and the Affidavit To 
Application proffered therewith BE AND HEREWITH IS ACCEPTED for 
filing. Examination of said affidavit shows, however, that though it pur- 
ports to mend the deficiencies heretofore discussed under Item 15 of 
the application, it fails to accomplish this result inasmuch as it mere- 
ly recites that the existing entry is incorrect and offers no sworn sub- 
stitute therefor. Furthermore, it fails to cover other later supplied 
data such as frequency, emission, power, etc. 

IT IS FURTHER ORDERED This 25th day of March, 1959, that 
the subject protest of City Cabs, Inc. IS DENIED, and that the May 31, 
1957 grant of Best Cabs’ application for radio station authorization IS 
AFFIRMED, provided Best Cabs, Inc., within ten days of the effective 
date of this Order, files an affidavit 1) covering the later supplied data 
such as frequency, emission, and power, more particularly referred to 
in paragraph 5, supra, and 2) affirmatively reciting facts sufficient to 


warrant 2 finding and conclusion of eligibility under Section 16.401(a)(1) 
of our Rules. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 
Released: March 27, 1959 


[Tr. 20] 


EXCERPTS FROM 
THE OFFICIAL REPORT OF PROCEEDINGS 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
AT WASHINGTON, D. C. 
OCTOBER 14, 1957 


* * * x * 
20 The above-entitled matter came on for hearing, pursuant to 
notice, in Room 1230, New Post Office Building, Washington, D.C. be- 
fore HERBERT SHARFMAN, The Presiding Officer at 10:00 a.m. 


* * * * * 
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[ Tr. 58] 
CHARLES J. D. HARRIS | 
was called as a witness and, having been first duly sworn, was examin- 
ed and testified as follows: 
EXAMINATION 


By Mr. Blooston: 
* * 





[ Tr. 60] | 

Q. The answer to Item 15 in the application reads as follows: 
"We provide a non-scheduled passenger land transportation service 
not over regular routes or between established terminals." | 

This is part of the answer to Item No. 15. Were you aware this 
statement was in the application? A. I don't remember for sure wheth- 
er I saw that or not. Is that what you are asking me? | 

Q. In other words, you don't know whether you signed this applica- 
tion with all the statements in it, or whether some of the statements were 
added after you signed the application. Is that a correct conclusion? 
A. I really don't know. I leave things of this sort more or less to my 
attorney, and I do know he advised me to sign it, and I signed it. 

Q. Then you are saying you don’t know exactly what you 


[ Tr. 61] ! 
actually signed? : 
The Presiding Officer: I don't know that these implications are 
well advised. If Mr. Foster objects -- ! 
Mr. Foster: (Interposing) Your Honor, I do object. ; 
The Presiding Officer: I think the objection is well taken and 
will be sustained. | 
By Mr. Blooston: 
Q. Mr. Harris, do you realize the importance of signing a docu- 
ment under oath? <A. Well, it is supposed to be the truth, as I know it. 
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Q. Was it then the truth when you stated in the application that 
"We provide a non-scheduled passnger land transportation service not 
over regular routes nor between established terminals," on November 
15, 1956? 

Mr. Foster: I object to that question, Your Honor, because it has 
not been established that he said that when he signed it. 

The Presiding Officer: Is the implication now that this was added 
after Mr. Harris signed the application? 

Mr. Foster: Well, Your Honor, I have no comment to make on the 
implication because I might be influencing the witness. 

If he wants to explain what he thinks happened, it is all right. 

The Presiding Officer: You may be getting into confusing testi- 
mony if that question is permitted to stand as it is. 


[ Tr. 62] 
Mr. Blooston, would you rephrase it? 
By Mr. Blooston: 

Q. Mr. Harris, was this statement "We provide a non-scheduled 
passenger land transportation service not over regular routes nor be- 
tween established terminals," on the application when you signed the 
application before a Notary on November 15, 1956? <A. To answer that 
truthfully, I don't remember whether it was or not. I signed it on the 
recommendation of my attorney. 

Q. Did you read the application throughout? A. Yes, my attorney 
and I went over the application in his office and I signed it. 

Q. But you didn’t read it? A. Idon't know whether I read every 
word in the thing, but we did discuss it at length. 


Documents such as this, in my opinion, are for attorneys, and I 
am a layman and do not understand everything. 

Q. You don't understand whether you said "We provide a non- 
scheduled passenger land transportation service not over regular routes 
nor between established terminals?" You know you did not provide it? 
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Mr. Foster: As I said before, Your Honor, this is rather confusing. 


Mr. Blooston: I will withdraw the question. | 
* * * 4 


[ Tr. 64] 


By Mr. Blooston: 
a * * * * 





Q. Did you at any time between November 15, 1956 and May 27, 
1957 become aware of the fact that the application which you once filed 
with the Commission and which was resubmitted on May 8, 1957 contained 


a statement which I quote: "We provide a non-scheduled passenger land 


transportation 





[ Tr. 65] 

service not over regular routes nor between established terminals"? 

Mr. Foster: Would you give him the exhibit to which you referred? 

The Witness: Is it this one? : 

Mr. Foster: The exhibit you are referring to. | 

Mr. Blooston: I am referring to Exhibit No. 1. | 

The Witness: The question is, did I realize it? 

By Mr. Blooston: 

Q. Did you realize this statement was in the application? A. What 
were the dates now? 

@. The dates are between November 15, 1956 and May 27, 1957. 
A. I don't think I was aware of it; no, sir. | 

The Presiding Officer: Mr. Harris, do you ceariees any discus- 
sion on this Item 15, or what was included under Item 15, as to the state- 
ments made regarding the manner in which you were organized at the 





time, or what you were doing, and so on, at the time? 
The Witness: The particular Item 15, I just don't remember it. 


It has been ten or eleven months ago and I can’t recall. 
* * * * 
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[ Tr. 66] 

The Witness: Yes. I originally intended to use RCA equipment and 
a representative from RCA, Mr. Browneski, from Kansas City, came to 
Wichita to see me and I discussed the eligibility with him and he instruct- 
ed me that it was perfectly legal and right that we could make application 
for permission to operate radio-controlled cabs tentative to the obtaining 
of my city license. 

The Presiding Officer: Did he state anything about what the allega- 
tions to the Commission should be? Did he say anything about the form 
that the answer to Item No. 15 should take? 

The Witness: Not particularly that I remember, sir. 

At the time he came down I placed an order with him for radio 
equipment tentative to receiving the permit. 

The Presiding Officer: You mean subsequent ? 

The Witness: Subsequent to receiving a permit. He asked me at 
that time to sign this application in blank. My attorney advised me that 
we would not do that and he was so advised, and his purpose for wanting 


us to sign in blank was to save three or four days’ time, but my attorney 
told him that regardless of how much time we could save, for him to take 


it back and fill it out completely and return it to us. 
* * a * 


[ Tr. 67] 
Q. Mr. Harris, did you receive on or about February 4,1957 a 
protest which was filed by City Cabs, Inc. against your grant of the applica- 
tion? 


[ Tr. 68] 
The Witness: Idon't remember the date, but I think I received 
this, yes. 
By Mr. Blooston: 
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Q. All right. Although you know you received it, you do not know 

exactly what it was? A. Idon't remember when, but I know I received 

a copy of the protest. : 
Q. Did you read it? <A. Yes, sir. 

Q. You read the protest? A. Yes, sir. 

Q. Therefore, if you read it you must have read on Page 3 the 

following statement: "Applicant's application contains the following 





statement: "Item 15. We provide a non-scheduled passenger land trans- 
portation service not over regular routes nor between established termin- 
als a LA 





You read this statement then, didn't you? A. Yes, if it is in there 
I did. : 
+ 


[ Tr. 99] 
FURTHER EXAMINATION 
By Mr. Stein: 
Q. Mr. Harris, in connection with your business operations was it 





your practice to have counsel throughout your entire we negotiations 
including the filings of these applications and soforth? A. Ob, yes; I 
had an attorney ever since before I ever started the company, 

Q. During all these proceedings did you ever intend to deceive or 
mislead anybody ? ! 





[Tr. 100] 
A. No, indeed. 
Q. Has it been your intention throughout the proceedings to dis- 


close the facts as you knew them? A. Exactly. | 
* * * * | 


FURTHER EXAMINATION - | 
By Mr. Blooston: | 


a * 
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[ Tr. 104] 
Q. Did you know when you signed the application who every state- 
ment in the application was put in by? A. Idon't remember every item 


in the application. 
* 


[ Tr. 105] 
Q. On the same day you signed under oath an application which 
contained the statement: 'We provide a non-scheduled passenger land 
transportation service not over regular routes nor between estab lished 


terminals." A. I don't know if that was in there or not. 
* * * ak 


[ Tr. 106] 

Q. Where was the application signed, in your office? <A. It was 
in my attorney's Office. 

Q. Mr. Foster's office? A. Yes, sir. 

Q. Do you know whether you looked on the front and back of this 
Exhibit 1, the actual application consisting of one page, front and back? 
Did you turn the application on the reverse side to see what was on it? 
A. We looked the application over, my attorney andI. Finally, after 
looking it over he advised me to sign it. 

The Presiding Officer: Did you look at the back of the applica- 
tion also, Mr. Harris? 

The Witness: I think we probably did, yes. 

The Presiding Officer: Well, that is not much of an 


[Tr. 107] 


answer. 
The Witness: We looked the whole application over and Iam sure 


we looked at the back as well as the front. 
* x x 
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[ Tr. 111] 
RALPH FOSTER 
a witness called by and on behalf of the Applicant, after being first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 


By Mr. Stein: 
ak * 








[ Tr. 112] ! 

The Presiding Officer: On the record. Mr. Foster, will you 

testify ? | 

The Witness: Yes. Mr. Harris, our client, had been approached 

by RCA with the idea of installing RCA radios in cabs. The RCA rep- 
resentative solicited Mr. Harris with the | 





[ Tr. 113] 
idea that he purchase the communication radio equipment, and I left the 
advisability of RCA equipment up to him and eventually the negotiations 
reached the point at which it was necessary for Mr. Harris to sign an 
order for the equipment, and at this point Mr. Harris and the RCA 
representative, Mr. Browneski, came to my office and presented us 





with an order and the order didn't satisfy me because there was no 


contingency cited in the order relieving the purchaser of the necessity 


of performing the contract if the purchaser failed to get a radio license 
or failed to get the certificates necessary from the City, and I insisted 
in my office it would not be binding on the cab company unless the 
F.C.C license were granted and the City of Wichita granted a certifi- 
cate of public convenience and necessity to the cab company, and I 
believe it was after that Mr. Browneski, perhaps a day or two after 
that, Mr. Browneski came to my office and presented an order which 
had four parts to it and asked Mr. Harris to sign the order and it was 
in blank and I told Mr. Browneski we would not sign it in blank, and I 
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asked him to return to Kansas City and have it prepared and we would 


examine it. 


I further asked Mr. Browneski to provide a copy. However, he said 


all the forms had to go in and I asked him to prepare an additional copy, 
and I further asked him or suggested to him that I thought it would be 
advisable, and I was acquainted with Communications counsel in Washing- 
ton, and he said the 


[ Tr. 114] 
submission of this type of application was of a more or less routine 
nature, and the general substance of the conversation was that he assur- 
ed it was such a procedure that counsel would not be required, and then 
shortly thereafter I received a copy filled in, and also there was a sepa- 
rate sheet which consisted of a work sheet. 
By Mr. Stein: 

Q. Would you look at this and see if that is what you refer to as 
the copy? A. Yes. 

Mr. Stein: We would like to have this marked as Exhibit 15. I 
will have to furnish other copies. 

The Presiding Officer: It may be marked for identification. 

(THE DOCUMENT REFERRED TO WAS THEREUPON MARKED 
EXHIBIT 15 FOR IDENTIFICATION.) 

Mr. Blooston: May I take a look at it now? 

Mr. Stein: Of course. 

The Witness: Shall I go on? 

The Presiding Officer: Would you describe it? 

The Witness: This appears to be a single sheet F.C.C. Form 400 
which was promulgated apparently in 1955. 

The Presiding Officer: And is the face the first page of the form? 

The Witness: Yes, and I called Mr. Harris on the telephone and 
at that time he was in my office practically daily. 
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[ Tr. 115] 
I don't recall. I may have waited for him to come in. At any rate he 
came in and he signed the original of which Exhibit No. 1 is a copy, and 
it is notarized by one of the girls in our office on November 15th, 1956, 
and I sent it back to Mr. Browneski in Kansas City. I know I didn't send 
it to Mr. Stein here. | 
Before I had Mr. Harris sign this I called him in and i went over it, 
the front and back, and the one he signed and sent in, the one which is 
Exhibit 1, and has some additions to it, and furthermore if I had read 
this Item 15, I would not have counselled Mr. Harris to send it in. The 
next time I saw it was last week in Mr. Stein's office. | 
By Mr. Stein: 
Q. Do I understand you then at the time Mr. Harris signed it 
Item 15 was not in this document? A. Yes, and there are some dif- 


ferences. 

Q. And Item 17 and 18 are different? A. Yes, you ¢ can see the 
difference. 

The Presiding Officer: Are you offering Exhibit 15, Mr. Stein? 

Mr. Stein: Yes, sir. : 

The Presiding Officer: Are there any objections? | 

Mr. Blooston: No, sir. 

The Presiding Officer: Exhibit 15 is received and copies may 
be furnished later. 


[ Tr. 116] 
(THE DOCUMENT HERETOFORE MARKED EXHIBIT NO. 15 FOR 
IDENTIFICATION WAS RECEIVED IN EVIDENCE.) 
CROSS-EXAMINATION | 
By Mr. Blooston: : 
Q. This is a conclusion, but I would like to draw it if I can. 
Item 15 was entered some time after the application was signed 
by Mr. Harris before a Notary? A. AllIcan saylI remember the 
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typewritten copy shows that Item 15. 

The Presiding Officer: That was added some time afterwards? 

The Witness: Well, it certainly wasn't on there at the time Mr. 
Harris signed the original. It must have been added at some time. 

By Mr. Blooston: 

Q. Did you have an opportunity to see the protest filed by City 
Cabs, Inc. on February 4, 1957, which is Exhibit No.13? A. Yes, 
and I think the first time I saw it was when Mr. Harris gave it to me. 

@. Do you know when that was? A. I know the dates are not 
conclusive. They weren't used to getting their mail at the plant. This 
was in the mail box and I can't tell you when it was. 

Q. Could you tell us whether it came to your attention 


[ Tr. 117] 
prior to May 7, 1957? A. Mr. Blooston, when it came to my attention 
I immediately called Abe Stein in Washington and sent a telegram. 
* * * * * 

Q. It was approximately February 10th or 11th? A. I assume 
it was approximately the 10th or 11th. 

Q. Did you then advise Mr. Harris that the application might 
have contained a statement which was not correct? A. No, at that 
point I knew we didn't have any lawyers in our firm that knew the radio 
law and I telephoned Mr. Stein and told him, and I pulled this Exhibit 15 
out of the file and I told him what had been told me about this protest. 


We may have discussed this Item 15, but it is in your protest 
here. 
It came as a surprise to me and Abe told me he would handle it 


and just make 2 full disclosure. 
* * 
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[Tr. 119] : 

Q. I don't recall whether I asked you this question or not. Did 

you bring to Mr. Harris’ attention the fact that a statement regarding 
his eligibility was -- an allegation regarding his eligibility was made 








in the protest filed on 


[ Tr. 120] | 

February 3rd and which you received on February 11th? A. Now you 

are referring to Exhibit No. 13. 
Q. Iam referring to Exhibit No. 13 and lam referring to the 

statement at the top of Page 3, the full paragraph at the top of Page 3. 


A. And your question was, did I inform him of this statement, in here 
| 





on Page 3you are referring to? 
Q. Yes. A. Idon't recall. It seems to me he telephoned me 
about finding this in the mail and he may have read it to me and I didn't 
inform him of any discrepancies or make any conclusion, but it seems 
to me the first thing I did -- I may have been at home -- but the first 
thing I did was to look at this Exhibit 15 and try to find something in it. 
Whether I told him the results of the comparison, I don't know. I doubt 
that I did. I told him I was turning it over to Mr. Stein and I sent a tele- 


gram to him and related all the facts to Mr. Stein and that was it. 
* * * * x 


[ Tr. 135] 
Thursday, November 20, 1958 


* * * 


[ Tr. 159] 
ORAL ARGUMENT OF RALPH FOSTER 


* * * 








[ Tr. 162} 
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[ Tr. 162] 

Now there I think it is important that the members of the Commis- 
sion understand that that is an expression of our good faith because we 
were advised that the application could be submitted without actually 
having a certificate of convenience and we offered to and did provide 
R.C.A. with those two things, a copy of our corporate charter and a 
copy of our application for the certificate. 

Commissioner Cross: You were advised by whom ? 

Mr. Foster: By the R.C.A. representative, sir. So there was 
never any intention to defraud the Commission or lead the Commission 
to believe we had certificates to run taxicabs and obviously we couldn't 
have run them without the authority of the city anyway. 

Now the application, the Form 400 was returned and I have a copy, 
it is Exhibit 15 in the record, of the form that was returned to us which 
was an exact copy of the one that was signed. Now in Item 15 of this 


form on the one that was 


[ Tr. 163] 
provided to us, it says exhibits attached. 

Now whether those exhibits were attached at the time, Iam refer- 
ring to the corporate charter and the application for the certificates to 
the city, I don't recall, they had been furnished R.C.A., whether they 
were furnished at that time or submitted at that time and were attached 
or at a prior time, I don't recall, but they were furnished and turned 
over to R.C.A. 

I went over this form with Mr. Harris and counseled him to 
sign it. Now in the one that was actually filed which I actually didn't 
see nor Mr. Harris see, until the week of our hearing here in Washing- 
ton, there had been added, in reference to this Item 15, this statement, 


"We provide a nonscheduled passenger land transportation service," 


and so forth. 





‘Tr. 164] 
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Commissioner Cross: Was that typed in or written in by hand? 





Mr. Foster: That was typed in, sir. Now the reason for the in- 
explicable things in this case is the fact that we have a phantom in the 
case, all through the handling of the case, someone who had added to 
our application. : 

Now as far as these items of frequency and power emission, I 
can truthfully say to the members of the Commission that I assumed 
at the time I saw those that those were things which were granted by 


the Federal Communications 





[Tr. 164] 
Commission and which would be entered later. The form, teal, the top 
part of it actually becomes the license and I can truthfully say that I 
wasn't aware of the fact that you had to select your own frequency and 
emission and enter that as a part of our pleading. : 

I think that Mr. Stein, our associate counsel here in Washington, 
actually thought up until the time that we approached the hearing that 
we had actually signed this application because of us being in Wichita 
and Mr. Stein in Washington, that we had actually signed this application 
with this statement in there, but it wasn't in there when we signed it 
and I didn't know that it actually appeared or had actually been added 
over the signature of our president, Mr. Harris, until I got here to 
Washington. : 

Commissioner Cross: Well, who added it? 

Mr. Foster: I don't know, Mr. Commissioner, who added it but 
I can say this: I sent this completed Form 400 to R.C.A.'s representative 
in Kansas City and that is when it left our hands. It left R.C.A.'s hands 
apparently when it was filed here in Washington with the Federal Com- 


| 


munications Commission because there is a stamp on it that says, "This 
applicant proposes to use R.C.A. equipment. If you have any beim 


please contact” and so forth. 
* * 








{ Tr. 167} 
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[ Tr. 167] 
REBUTTAL ARGUMENT OF JEREMIAH COURTNEY 
* cd * * * 
[ Tr. 170] 

* * a * Now the thing that will preserve the Com- 
mission's integrity in this vast field under its jurisdiction is to declare 
this application invalid, give them leave if you want, to come back in and 
file a proper application. Please don't reward them by expediting it. 

Commissioner Ford: Well, may I inquire that this whole con- 
troversy, the hearing, the entire proceedings here are strictly on the 
basis that this wasn't done properly and that your client would be thor- 
oughly satisfied if this applicant's application is presently dismissed 
and tomorrow he is permitted to file the same application all over again 
and granted in 30 days? 

Mr. Courtney: No, sir, my client is not satisfied. I am an officer 
of the Commission in my status as a lawyer. I see that the Commission 
is confronted with a problem of the innocent public riding in Wichita. 
My client believes that they misrepresented, they adopted it and that 
they are disqualified from holding a taxicab station license. That is 


my client's position. As a lawyer, I think there is a compromise 


position. 

Commissioner Ford: Isee. And your suggestion then was your 
suggestion as 2 lawyer and not as a representative of your client. I 
see. Thank you. 
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STATEMENT OF QUESTIONS PRESENTED 


It has been stipulated that the questions presented in this appeal 


1. Whether the Commission erred in permitting the Intervenor's 
application to be validated by a nunc pro tunc amendment. 


2. Whether the Commission erred in determining that (a) mis- 
representations in Intervenor's application inserted by an equipment 
salesman, which misrepresentations become thereafter known to inter- 
venor, did not constitute a wilful and deliberate misrepresentation by 
the Intervenor and (b) the Intervenor was not guilty of a wilful and 
knowing concealment of material facts. * 


* 
. The stipulation, which in its entirety is printed in the Joint Appendix, was 
approved by this Court on July 21, 1959. 
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: JURISDICTIONAL STATEMENT Sy : 
This Court's jurisdiction is predicated upon Section 402(b) of the 
Communications Act of 1934, as amended (48 Stat. 926, as last amended 
by 66 Stat. 719; 47 U.S.C. sec. 402(b)), which provides in pertinent part, 
that “appeals may be taken from decisions and orders of the [Federal 
Communications] Commission to the United States Court of Appeals for 
the District of Columbia -- (6) Ry ny -- person who is aggrieved or 
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whose interests are adversely affected by any order of the Commission 
granting or denying any application described in paragraphs (1) - (4) of 
this subsection." Paragraph 1 of this subsection describes applications 


“for a construction permit or station license.” 


In this case, the Commission granted on May 31, 1957 the appli- 
cation of Best Cabs, Inc. (hereinafter sometimes referred to as "Best”) 
for an authorization in the Taxicab Radio Service at Wichita, Kansas. 
(R. 77-78) Appellant protested this action under Section 309(c) of the 
Communications Act. (R. 21-23) The protest was granted (R. 48-52) 
and an evidentiary hearing held. (R. 61) On March 27, 1959 the Com- 
mission issued its decision (R. 245-265), denying Appellant's protest 
against the application and affirming the grant of May 31, 1957 condi- 
tioned upon the filing of a certain affidavit required to validate the ap- 
plication. (SeeR. 265) 


This Court's jurisdiction of the present appeal is further estab- 
lished by Metropolitan Television Co. v. Federal Communications Com- wc 
mission, 95 U.S. App. D.C. 326, 221 F. 2d 879. 


STATEMENT OF THE CASE 


Appellant operates a taxicab business in Wichita, Kansas. (R. 23) 
Its taxicabs are radio-equipped pursuant to an authorization from the 
Commission. + {(R. 22, 23) 


The First Grant -- On December 19, 1956, Best filed with the 
Commission an application for a radio station in the Taxicab Radio 


Taxicab companies are eligible for radio station authorizations in the Taxi- 
cab Radio Service. See 47 C.F.R. 16.401 (Supp. 1956), 1 Pike and Fischer 
R.R. Part 2, (hereinafter cited _R.R.___) 66.40let seg. The radio systems 
authorized pursuant to these rules consist of a base station transmitter either 
located at or controlled from the taxicab company's dispatch office, and mobile 
cavemen in the taxicabs. The radio system is used to dispatch the cruising 

s. 
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Service, purportedly” executed by its president before a notary on 
November 15, 1956. (R. 63-64) This application was granted by the 
Commission on January 16, 1957. (R. 65) On-February 4, 1957 Appel- 
lant filed with the Commission a protest against this grant. (R. 3-6) 

As grounds for setting the grant aside and designating the application 
for hearing, Appellant alleged that (1) Best was not eligible under the 
Commission's Rules for a station in the Taxicab Radio Service® ‘because 
it had no right to operate taxicabs, its application for a Certificate of 
Convenience and Necessity from the City of Wichita having been denied 
(R. 4); and (2) Best misrepresented in the application its eligibility 
status. With respect to the latter, Appellant alleged that Best's applica- 
tion (R. 63-64) contained the following statement: . 





"Item 15 - We provide a non-scheduled passenger ! 
land transportation service not over regular routes — 
nor between established terminals. We plan to 
radio-dispatch our taxis to improve service to the 
public we serve. We claim eligibility under 
16.401(a) (1) of the rules.” (R. 5) 


The protest continued: 


"Since Applicant had no authority to operate a 
taxicab service in Wichita when the application was | 
executed on November 15, or on December 19, 1956, | 
when it was filed (at the most, it may have had an : 


| 
| 
' 


< On its face, this application was complete. But it was not until ten months 
later that Best revealed, in a hearing before the Commission's Examiner, that 
the application had not been completed when it was sworn to by its president; that 
it had been altered and completed by someone else after it was so executed; and 
that the added information included a false statement as to Best's eligibility for a 
taxicab station. (R. 261) These facts, though not disclosed to the Commission 
until October 14, 1957, were known to Best since early February of 1957. (R. 
252) Subsequent to acquiring this knowledge in February 1957, there were numer- 
ous exchanges of correspondence between Best and the Commission and represen- 
tations by Best regarding the authorization it sought -- but no disclosure. (E.g. — 
R. 68, 69, 71, 73, 74, 75 and see this brief pp. 21-24, infra. ) et 


3 section 16.401(a)(1) of the Commission's Rules provides: | 
Eligibility. - (a) The following persons are eligible to hold authorizations 
to operate radio stations in the Taxicab Radio Service. 

(1) Persons regularly engaged in furnishing to the public for hire a 
non-scheduled passenger land transportation service not operated over a 
regular route or between established terminals. (1 R.R. 16.401)! 

| 
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application for the required Certificate of Conven- 
ience and Necessity on file with the Board of Com- 
missioners of the City of Wichita), the above quoted 
statement which asserts that it does provide such 
service and serves the public, was contrary to fact 
and not true when it was sworn to by Applicant; and 
from the very nature of these facts it must be 
assumed that Applicant knew that its affidavit was 
untrue. This deliberate misrepresentation of the 
essential eligibility condition disqualifies Applicant 
as a Commission licensee." (R. 5) 


The protest was received by Best's president on or about Febru- 
ary 7, 1957, read by him and discussed with his counsel. (Tr. 68, 117)* 
Also, as a result of the protest, the Commission sent to Best the follow- 


ing telegram: 


‘Information received indicates possible illegal 
taxicab operation in Wichita. Your eligibility in 
Taxicab Radio Service predicated upon actual bona 
fide taxicab operation. Necessary you submit 
certificate number or other evidence of authority 
for taxicab operation in Wichita. Failure to submit 
te Scar in license being set aside February 11th." 

R. 67 


By telegram sent on February 11, 1957, Best requested the Com- 
mission to defer action on its grant pending reply to the protest. (R. 68) 
And by letter dated February 13, 1957, Best asked the Commission to 
cancel the grant and to retain its application in the pending file. (R. 69) 
The Commission set the grant aside the following day. (R. 70) On 
March 12, 1957, Best returned the authorization (R. 71), and on March 
27, 1957 the Commission returned the application to Best's Washington 
counsel. (R. 72) All the while, the Commission had no reason to believe 
that anyone had tampered with the application which was first granted 
and later returned (R. 250) -- and Best did nothing to dispel this erro- 


neous belief. 


cane a 

4 whe record certified by the Commission lists the transcripts of (1) the pre- 
hearing conference, (2) the hearing, and (3) the oral argument under three single 
record references 60, 61 and 239, respectively. Accordingly, in this brief the 
references to the pages of the transcript of these proceedings will be identified as 
(Tr. _). The remainder of the certified record will be identified as (R. ___)- 
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The Second Grant -- On May 8, 1957, Best resubmitted to the 
Commission the previously returned application. (R. 63-64 and'R. 73) 
But Best revealed nothing of what it knew about the circumstances sur- 
rounding the application's execution and subsequent alterations. On 
May 28, 1957, Best transmitted to the Commission, as an amendment 
to its application, a copy of the Certificate of Convenience and Neces- 
sity for operation of taxicabs it had received from the City of Wichita 
on the 8th of that month. (R. 75-76) Neither on May 28, 1957, nor at 
any prior time, did Best operate taxicabs. (Tr. 38-39) But its appli- 
cation, nevertheless, contained a statement “we provide 2 non-scheduled 





passenger land transportation service”. (R. 64) No explanation of the 
inaccuracy of this statement was provided in the amendment. The ap- 
plication was granted on May 31, 1957. (R. 77-78) Appellant's protest 
against this grant followed on June 28, 1957. (R. 21-30) | 


The protest, insofar as here relevant, contained the following 
allegations submitted as a basis for setting the grant aside and desig- 


nating the application for hearing:° : sit 
(1) “The Commission acted on an invalid application -- 
the invalidity has resulted from the fact that the 
application was patently false on its face, because | 
it contained representations which were admittedly 
not true as of the time the application was executed, 
filed, and amended. . 


| 


: The circumstances surrounding the execution of the application were not 
alleged in the protest. But this does not preclude a denial of the application 
based on these facts after they came to light in the protest hearing. As this 
Court observed in Hall v. Federal Communications Commission, 99 U.S. App. 
D.C. 86, 90; 237 F. 2d 567, 971: 


“If it appears, upon the hearing held under Section 309(c), that the 
earlier ex parte grant was improvident, because it would not serve 
the public interest, the permit should be cancelled. That the par- 
ticular respect in which the grant offends may not have been alleged 
as oe of the specific grounds of the protest does not preclude this 
result." | 
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(2) "The intentional and deliberate misrepresentation 
of Applicant's eligibility status made to the Com- 
mission in a formal application in order to obtain 
a grant of a license, raises a serious question 
regarding Applicant's qualifications to be a Com- 
mission licensee.” (R. 25) 
The protest was granted and the application designated for hearing, but 


the authorization was allowed to remain in effect. (R. 48-52) 


The Commission found that on November 15, 1956, Charles J. D. 
Harris, Best's president, signed FCC Form 400,° before a notary, and 
sent the form to an equipment salesman, Mr. Browneski. This form 
lacked entries under items 1(a) (frequency); 1(c) (emission); 1(d) (power); 
3 (insofar as transmitter location failed to specify seconds of Latitude); 
12(a) (insofar as neither box was checked, although under "Remarks" 
appeared "No. 12 equipment procured under terms of RCA standard 
five year leasing agreement"); item 15 "statement of eligibility" was 
completed to read "Exhibit attached"; and item 17 was unanswered. 

(R. 248) 


Best's Wichita counsel, Mr. Foster, was present when the appli- 
cation form was executed. (R. 248) This application form, when filed 
with the Commission on December 19, 1956, had under item 15 the words 
"Exhibit attached" stricken, the typewritten words "see remarks" in- 
serted, and under "Remarks and Additional Data" the following statement 
not present in the application executed by Mr. Harris (R.-86-87): was 
typed: 

‘Item 15. -- We provide a nonscheduled passenger 
land transportation service not over regular routes 
nor between established terminals. We plan to 
radio-dispatch our taxis to improve service to the 


public we serve. We claim eligibility under 16.401 
{a){1} of the rules." (R. 248, 249; see also R. 64) 


e FCC Form 400 is an application for radio station authorization in the Safety 
and Special Radio Services. The Taxicab Radio Service, in which the authoriza- 
tion subject to this appeal was issued, is one of the Safety and Special Radio 
Services. 
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The Commission made a specific finding that the above statement was 
inserted by some person other than Harris or Foster after the FCC 
Form 400 had left their control. (R. 249) At the time this statement 
was inserted, between November 15, 1956 and December 19, 1956, 
Best did not have taxicabs on the streets of Wichita. Nor did it have 
a Certificate of Convenience and Necessity to operate such cabs. 

(R. 248) 3 : 


The Commission also found that in addition to the insertion under 
‘Remarks and Additional Data", the following alterations, substitutions, 
and insertions were made in the application after it left the control of 
Best's president and before it was filed with the Commission: The . 
frequencies 152.33 and 157.59" were added in item 1(a); "40F3" was 
added in item 1(c) to designate the emission; ''120"' to designate the 
power input was added in item 1(d); the ''No” box was checked off in 
item 12(a); and, referring to this item, the following statement was 
added under "Remarks and Additional Data", "We will lease property | 
and have exclusive access to and control of premises." (R. 250) 


As related on p. 3 , supra, the Best application was granted on 
January 16, 1957; the grant was set aside on February 14, 1957; and 
the application returned to Best's Washington counsel. The same ap- 
plication was resubmitted on May 8, 1957, ‘accompanied by an unverified 
letter, which stated that Best did not intend to engage in taxicab oper- 
ations until properly authorized by local authorities to do so. The Com- 
mission found that the notarization on the resubmitted application and 
the signature of Mr. Harris were those originally affixed on Soa 
ber 15, 1956. (R. 250) 


Further, the Commission found that both Mr. Harris and Mr. 
Foster read Appellant's protest served on them early in February 1957, 
which quoted the false statement of eligibility in the application. (R. 252) 
The record also shows that Mr. Foster, after having read Appellant! s 
February 1957 protest, compared the allegations therein with > copy of 
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the executed application he had in his possession. (Tr. 120) This copy 


was introduced into evidence at the hearing at the eleventh hour. (Tr. 
115, R. 86-87) 


The Commission concluded that the statement in item 15 to the 
effect that "we provide . . . land transportation service .. ." was 
incorrect when the Best application was first filed (R. 255); that Mr. 
Harris and Mr. Foster did not "sponsor, solicit, or encourage” the 
insertion of the misstatement in item 15 and did not direct the equip- 
ment salesman to insert any matters in the application (R. 255); that 
neither Mr. Harris or Mr. Foster had knowledge of the altered state 
of the application until apprised of this fact by Appellant's protest of 
February 4, 1957 (R. 256-257); that "technically speaking" a misrepre- 
sentation was still present when the application was resubmitted on 
May 8, 1957 because of the manner in which Best chose to proceed in 
resubmitting its application (R. 260); that "actually, aintil the hearing, 
there was no elicitation which would directly invite a comprehensive 
disclosure of the facts and circumstances attending the preparation and 
filing of the application. Even then, the disclosure was not in answer to 
questions propounded, but rather in narrative manner (Tr. 111-115); 
i.e., volunteered and not in response to a specific request" (R. 261); 
that Best carelessly permitted a misrepresentation to the Commission 
but that "it would unduly extend the rule of responsibility for the acts of 
agents in fact to hold Best Cabs answerable for the deliberate misrepre- 
sentation" of its eligibility by the equipment salesman (R. 261); that "if 
only on the strength of item 15 alone, the application as originally 
prepared was defective and since it was refiled on May 8, 1957, with 
the old and in itself inoperative affidavit, this infirmity persisted” 

(R. 258); that the resubmitted application could not be the proper sub- 
ject of a grant, but that this does not foreclose the possibility of a grant 
at this time (R. 258); that there is no evidence of a scheme on the part 

of Best wilfully, intentionally, and deliberately to misrepresent its 
eligibility to the Commission; and that on this basis Best should be per- 
mitted “to rescue its application by a nunc pro tunc amendment." (R. 261) 
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STATUTES AND REGULATIONS INVOLVED 


Pertinent portions of the Communications Act of 1934, as amended 
(48 Stat. 1064, 47 U.S.C. Sec. 151 et seq.), are as follows: 


Section 308(b): "All applications for station 
licenses, or modifications or renewals thereof, 
shall set forth such facts as the Commission by 
regulation may prescribe as to the citizenship, 
character . . . and other qualifications of the ap- 
plicant to operate the station . . .; the frequencies _ 
and the power desired to be used; . . . the pur- | 
poses for which the station is to be used; and such | 
other information as it may require. -. . such 
application . . . shall be signed by the applicant 
and/or licensee under oath or affirmation.” 


Section 319(a): ‘The application for a con- : 
struction permit . . . shall be signed by the ap . 
plicant under oath or affirmation.” ese : 


Pertinent portions of the Commission's regulations (47 C.F.R., 
Sec. 1 et seg.) are as follows: Be 


Section 16.55: “One copy of each application 

for an authorization shall be signed under oath or 

affirmation by the applicant if the applicant be an 

individual, or any one of the partners if an appli- 

cant be 2 partnership, by an officer if an applicant 
be acorporation ... .” 


STATEMENT OF POINTS 
The Federal Communications Commission erred: 
(1) In failing to find that the application of Best Cabs, Inc. was void 
and could not be validated by any amendment short of complete re-execution 


because it was altered after the affidavit thereto had been executed. 


(2) In erroneously applying the doctrine of Johnston Broadcasting 
Company v. Federal Communications Commission, 85 U.S. App. D.C. 40, 
175 F. 2d 351, and permitting the Best application to be amended by a nunc 
pro tunc amendment. is : | 
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(3) In failing to find and conclude and give the required weight to 
the record evidence which shows that there was intentional and prolonged 
concealment of the fact that the application was altered after it was 
executed by Best. 


(4) In concluding that Best was not answerable for the deliberate 
misrepresentation of its eligibility by the equipment salesman after that 
misrepresentation became known to Best, its local and Washington com- 


munications counsel. 


SUMMARY OF ARGUMENT 


I 
The application of Best Cabs, Inc. was improperly granted because 
the affidavit of the applicant was inoperative with respect to every item 
of the application. 


The Commission has no power to act on an application which is not 
supported, in its entirety, by a valid affidavit. Johnston Broadcasting 
Corporation v. Federal Communications Commission, supra. The Com- 
mission concluded that the affidavit which supported the Best application 
was inoperative because it lacked any statement of eligibility when it 
was executed. An eligibility statement is jurisdictional in nature. Here, 
it was inserted in the application by someone other than Best after the 
application was executed. This insertion, and other alterations made in 
the application after its execution, invalidated the affidavit. 


I 
The inoperative nature of the affidavit could not be corrected by a 
nune pro tunc amendment addressed to the selected items which were 


missing from the application when it was originally executed. Nothing 


short of a complete re-execution of the entire application was required. 
The nunc pro tunc amendment corrected only those portions of the appli- 
cation which were missing when the incomplete Form 400 was signed 
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under oath by Best's president. But, because the affidavit affixed to 
that application form was inoperative, the application still lacked essen- 
tial statements regarding, for example, Best's corporate status. Such 
information is required by Section 310 of the Communications Act and 
must be supplied under a valid affidavit. Otherwise, the Commission 

is powerless to grant the application. For these reasons alone the 
Commission's grant is invalid. | 


iil 


The Commission disregarded the record evidence which shows 


wilful and prolonged concealment of the fact that the application was 
altered after it was executed. Best, its local counsel and its Washing- 
ton communications counsel all knew about the alteration early in Feb- 
ruary of 1957. Best might not have realized the seriousness of the im- 
propriety in altering an affidavit. But its counsel certainly must have 
been aware of it, as well as the need for apprising the Commission of 
this tampering with the application. Yet this important fact was not 
revealed to the Commission until the last minute at the protest hearing, 
eight months later. Even then, Best's president repeatedly evaded 
answering all questions regarding the false eligibility statement in the 
application, although the most obvious and direct answer would have 
been to reveal that the statement was not made by Best but inserted 
after execution by someone else. 3 





The Commission did not consider Best president's evasive testi- 
mony and the half truth disclosed in Best's previous communications to 
the Commission in absolving it of bad faith. Best, clearly, did not make 
a frank, candid, and honest disclosure that is expected of every appli- 
cant for a radio license under the Communications Act, Great Western 
Broadcasting Association v. Federal Communications Commission, 

68 U.S. App. D.C. 119, 94 F.2d 244, and should, therefore, be dis- 
qualified. 
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IV 


The Commission erred in absolving Best of responsibility for the 
deliberate misrepresentation of its eligibility committed by the equip- 
ment salesman. Best accepted the grant made on the basis of this 
statement without disclosing the circumstances in which the statement 
was made, or by whom it was made. It disclosed to the Commission 
only what the Commission already knew -- namely, that it did not 
operate taxicabs when the application was first filed. But it studiously 
concealed the more important aspect of this matter -- the circumstances 


surrounding the execution of the application and the inclusion therein of 
the false eligibility statement. Best supplied the equipment salesman 
with a partially completed application. It thereby enabled the salesman 
to alter and falsify it. Failing to disclose these facts to the Commis- 
sion, notwithstanding many opportunities to do so, Best cannot now 
escape the liability for fraud in the preparation of the application; and 
the Commission erred in holding Best not answerable for such fraud. 


ARGUMENT 


I. THE APPLICATION OF BEST CABS, INC. WAS INVALID 
BECAUSE IT WAS ALTERED IN SEVERAL MATERIAL 
RESPECTS AFTER IT WAS SIGNED UNDER OATH AND A 
GRANT BASED ON THIS APPLICATION IS PERFORCE 
ALSO INVALD. 


The Commission found that the Best application was altered and 
that substitutions and insertions therein were made after it was executed 
by Best's president. (R. 248-250) The Commission also found that the 
application, as originally prepared, was defective at least because it did 
not contain a statement of eligibility which is jurisdictional in nature. 
(R. 258) More significantly, however, the Commission found that the 
application, as refiled on May 8, 1957, was defective because it was sup- 
ported by "the old and in itself inoperative affidavit" executed on the 
15th of November 1956. (R. 258) 
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An inoperative affidavit cannot support the grant of an authoriza- 
tion. The verification requirement of Section 308 and 319 of the Com- 
munications Act is jurisdictional in nature and cannot be waived. 
Johnston Broadcasting Company v. Federal Communications Commis- 
sion, supra. The Best affidavit was inoperative not only because Best 
signed an incomplete application lacking information admittedly juris- 
dictional in nature, but also because it was altered after execution. An 
affidavit cannot be used if it is altered after it is sworn. 2 C.J . 352. 


The test of the sufficiency of an affidavit is whether a charge of 
perjury can be based thereon. Booth v. State, 67 Okl. Cr. 413, 94 P. 2d 
846. Thus, in Rives v. State, 107 Tex. Cr. App. 370, 296 S.W. 576, the 
Court held that the appellant could not be convicted of false swearing 
where the affidavit he executed contained some unfilled blanks which 
were later completed but not sworn to. The Court said: "Not having 
been verified by affidavit after it became complete, it would not in our 
judgment become an affidavit within the meaning of the law." (296 S.W. 
at 578) The affidavit signed by Mr. Harris was not an application for a 
radio license because it lacked essential, jurisdictional information. 


And it was not an affidavit because it was completed after it was sub- 
_ scribed under oath. | 


The essentiality of an affidavit in an application for a radio station 
authorization need not be labored. Johnston Broadcasting Co. v. Federal 
Communications Commission, supra. The Commission by basing its 
grant to Best on an admittedly inoperative affidavit, and permitting it 
to be rescued by a nunc pro tunc amendment, violated the mandates of 
Section 308(b) and 319 of the Act; and made an award of a radio license 
on the basis of a document which was not an application because its 
affidavit was inoperative. In other words, the inoperative nature of the 
affidavit invalidated the entire application. : 


Because of the jurisdictional nature of the affidavit on an applica- 
tion for a radio station li¢éense, an alteration of an executed application 
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makes it of necessity null and void. In these circumstances there was 
nothing to be rescued by a nunc pro tunc amendment. Nothing short of 

a completely new application could satisfy the requirements of the Com- 
munications Act. Not only applications for a radio license, but other 
verified documents also become invalid if altered after execution. 

Thus, 2 notarized mortgage form, with the amount and name of the 
mortgagor left blank, was held to be invalid where a third person filled 
in the amount much in excess of the mortgagor's understanding as to 

the sum to be borrowed. Drury v. Foster, 69 U.S. 24. A material alter- 
ation in a stock certificate was held to void the instrument. Southern 


California Edison Company v. Hurley (C.C.A. 9th), 202 F. 2d 257. In 


the case at bar the alteration was clearly material, since it involved 

the insertion of the basic statement of eligibility for station license, 
jurisdictional in nature. Consequently, this alteration of the application 
made it inoperative as an application and beyond the power of the Com- 
mission to grant. There was nothing, therefore, before the Commission 
on which it could act when it granted the Best application; and, a fortiori, 
nothing that could be rescued by any amendment short of a completely 
new application. 


Ii. THE INVALIDITY OF THE APPLICATION WAS 
BEYOND CORRECTION BY A NUNC PRO TUNC 
AMENDMENT. 


The Commission was without power to permit Best to rescue its 
application by 2 nunc pro tunc amendment. The Johnston case, Supra, 
is no authority for this action. The Johnston case presented a factual 
situation significantly different from the instant one. The case is 
distinguishable for two reasons: There was no bad faith and prolonged 
failure to disclose material facts to the Commission; and the Johnston 
application was not altered by the insertion of a false statement after it 
was executed. It was clear on the face of the Johnston application that 
it had been executed under oath on August 24, 1946 and that the engineer- 
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ing material, which was an essential part of the application, was not 
completed until September 30, 1946. In marked contract to this clear 
evidence that there was no intention to deceive the Commission, the 

Best application appeared valid on its face and the Commission in grant- 
ing it was completely unaware of the circumstances attending its 
preparation and execution. (R. 250) The Commission concluded that a 
nunc pro tunc amendment was permissible under the Johnston decision 
because, as in the Johnston case, z Best, in the Commission's opinion, 
was not guilty of bad faith.® But, what the Commission overlooked was 
that the Johnston affidavit was operative when it was executed and 





remained operative since the application was not altered. 


The Commission erroneously concludes that Appellant urged the 
inapplicability of the Johnston doctrine on the theory that in that case 
there was no bad faith, whereas here there was bad faith. (R. 259) 
This, however, reflects only one aspect of Appellant's argument before. 
the Commission on this point. For, in addition, Appellant contended 
that the Best application was void ab initio (R. 175) and that "no amend- 
ment can validate a falsified affidavit -- as a minimum, complete re- 
execution with full disclosure would seem to be required”: (R. 177) 





As shown in Part I, supra, the application because of the altera- 


tions and additions after its execution, was null and void. Moreover, 

the Commission expressly found that the insertion under "Remarks and 
Additional Data" of an eligibility statement by the equipment salesman, 
was a "deliberate misrepresentation". (R. 261) In these circumstances, 


7 tn its decision on remand, Johnston Broadcasting Company, 5 R.R. 1320, 
1824, the Commission observed that the invalid application was permitted to be 
validated by a subsequent nunc pro tunc amendment only because there|was no 
contention that the applicant (Beach) had not acted in good faith at all times, nor 
was it alleged that the engineering report in question was false or erroneous in 
=a respect. 





| 
8 the erroneous nature of this conclusion on the record herein will be dis- 
cussed in Part Il of this brief, infra. 
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the nunc pro tunc amendment procedure is clearly inappropriate .? 
Where an affidavit is altered and falsified, as in this case, it can only 
be “rescued” {assuming the maker is free from bad faith), by a com- 


plete re-execution of the affidavit in its entirety, not merely by a nunc 


pro tunc correction of the altered, omitted, or falsified portions. 


. In fact, the Commission's own conclusion as to the affidavit in- 
escapably points to the inappropriateness of the rescue process by a 
nunc pro tunc amendment. For, the Commission has unequivocally 
concluded that the affidavit executed by Mr. Harris on November 15, 
1956 was “in itself inoperative” (R. 258) and that this infirmity per- 
sisted when the application was refiled on May 8, 1957. How could an 
inoperative affidavit be "rescued" by anything but a completely new 
affidavit addressed to every portion of the application? But this is not 
what the Commission has directed Best to do in order to validate its 
application. The Commission ordered Best to supply, in its nunc pro 
tunc amendment, only those items which were missing from the Form 
400 executed on November 15. (R. 262) These items were: the fre- 
quencies, the power, the emission, the seconds of latitude, item 12(a), 
item 15 and the statement of eligibility, and item 17. (R. 248) Hence, 
after the nunc pro tunc amendment was supplied, the application then 
before the Commission was still short of a valid affidavit with respect 
to all the remaining portions of the application. (See R. 63-64) For, 
clearly, the inoperative affidavit was inoperative with respect to every 
item of the application, not only the selected few that were omitted. 
Moreover, the subsequent alteration and falsification of the affidavit 
made it null and void in its entirety. And the items which were not 
supported by a valid affidavit after a nunc pro tunc amendment was 


~ The nunc pro tunc amendment procedure appears to be proper in cases of 
omissions of 2 more or less formal nature, such as in the Johnston case; and 
appears to be unavailable when a substantive omission, let alone 2 correction 
of a misrepresentation, is involved. Cf. Hendricks v. Ergis, (S. Ct., App. 
Term, ist Dept.), 66 N. Y.S. 2d 349; Dixie Carriers v. United States, (U.S. 
“+eete. Ct: Giaeidexas), 143 F. Supp. 844. 
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supplied included such essential and jurisdictional items as the name of 
the applicant (R. 63, item 2(a)); the location of the station (R. 63, item 3, 
the coordinates for longitude); item 8 (R. 63) inquiring into whether the 
applicant is a representative of an alien or a foreign government; and 
the corporate information in item 19 (R. 64), to mention only a few of 
the more important application items. Both of the last mentioned items 
are of such an essential and jurisdictional nature that no application 
can validly be granted unless the required information is supplied under 
oath. (See Section 310 of the Communications Act, which prohibits the 
granting of a radio license to a representative of an alien or a) foreign 
corporation; items 8 and 19 of Form 400 are designed to elicit informa- 
tion required by Section 310 of the Act) | 


The grant to Best after the nunc pro tunc amendment was, there- 
fore, just as invalid as it was before this amendment was supplied. 


lm. THE RECORD EVIDENCE CLEARLY AND UNEQUIV- | 
OCALLY POINTS TO A PROLONGED AND INTENTIONAL 
CONCEALMENT OF THE FACTS SURROUNDING THE | 
EXECUTION OF THE APPLICATION AND THE COM- 
MISSION'S CONCLUSION ABSOLVING BEST OF BAD. 
FAITH IS CONTRARY TO THE WEIGHT OF THE 
EVIDENCE. 


The Commission concluded (R. 261) that while Best's reply (R. 68) 
to the Commission's wire of February 6, 1954 (R. 67) cannot be said to 


constitute a full disclosure of all pertinent facts, "it nonetheless was a 
response in light of its possible understanding, gleaned from that wire 
and the protest of February 4 [R. 3- -6], as to the points of concern”. 
This conclusion completely ignores the clear testimony in the! record 
that (1) Mr. Foster's recollection was absolutely clear that when the 
Best application was executed the false eligibility statement subse- 
quently added was not in it. (Tr. 115); (2) that Mr. Harris read Appel- 
lant's February 4, 1957 protest (Tr. 68 and 71); and (3) that Mr. Foster 
early in February, after he read Appellant's protest (R. 3-6), creat 
the copy of the application signed and verified by Mr. Foster and turned 
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over the results of the comparison to Mr. ‘Stein, Best's Washington 
communications counsel. (Tr. 120)?° Thus early in February of 1957 


Best's president, and certainly both of its counsel, knew that the appli- 
cation had been altered by the addition of the false and basic eligibility 


statement. 


It strains credulity, to say the least, to contend, as the Commis- 
sion does, that these two attorneys, one of whom is an experienced 
communications counsel, certainly familiar with the Johnston decision, 
could believe that the Commission was not interested in such falsifica- 
tion. It is even more farfetched to conclude that they could have in good 
faith believed that a literal reply to the Commission's telegram of 
February 6, 1957, predicated on an incomplete knowledge of the facts 
by the Commission, was a sufficient disclosure. Certainly, they knew 
that the Commission at that time had no way of knowing that the appli- 
cation was altered and falsified after it had been executed. This in- 
formation was strictly within their own knowledge. And they kept it that 
way. Moreover, they would have kept it from the Commission forever 


after, if non-disclosure throughout the protest hearing had not, at the 


conclusion of Mr. Harris’ cross-examination, appeared too risky. i: 


73 1 ae 
The incomplete application which was signed by Mr. Harris on November 


15, 1959 was introduced into evidence in the hearing as Exhibit 15. (Tr. 114, 
116) The Index to the record certified by the Commission, through an oversight, 
does not list Exhibit No. 15. However, Exhibit 14 listed in the Index under 

item 42, includes both Exhibit 14, which consists of two pages R. 84 and 8& 

and Exhibit 15, which consists also of two pages, R. 86 and 87. 


11 pest's counsel made it abundantly clear in the prehearing conference that 
he did not expect to bring any witnesses voluntarily. (Tr. 
hearing, he suggested that after Appellant's case was introduced, the Commis- 
sion might not want to introduce any exhibits. (Tr. 21, 22) This, of course, 
would have the effect of depriving the record of one of the crucial exhibits -- the 
altered application -- (R. 63-64) which the Commission counsel was to supply. 
Finally, and significantly, in the reply to the protest of City Cabs filed by Best 
on July 8, 1957, there was not only no disclosure of the true state of facts with 
respect to the alteration of the application, then well known to Best and its 
counsel, but instead there was an express, though now understandably ambiguous, 
denial of any misrepresentation in these words: "there were no misrepresenta- 
tions by [Best], but even if there were any, all errors have been cured before the 
grant or before the protest was filed". (R. 36-37) 





| 
| 
| 
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That the decision to introduce into evidence a copy of the incomplete 
application executed by Best (R. 86-87) was made at the last moment 
during the hearing, is plainly evidenced by the fact that Best did not 
have in its possession a sufficient number of copies of the exhibit for 
distribution to the Examiner and the parties. (Tr. 115, 134) Certainly, 
if there were any intention to disclose the true facts surrounding the 
execution of the application, of which the copy of the application (R. 86- 
87) was the best evidence, Best's Washington communications counsel, 
fully familiar with the Commission's hearing procedures, would have 
come armed with the required number of copies of this essential exhibit. 


The purpose and plan to conceal the true facts surrounding the 





execution of the Best application were also apparent from the testimony 
of Mr. Harris. He examined the back and front of the application before 
signing it under oath. (Tr. 106-107, 115) Yet he disclaimed any know- 

ledge or recollection of whether the application then contained the later 

added eligibility statement. He was asked this question not once, but 





nine times. seca nothing else, these questions certainly were an "invita- 
tion" to a comprehensive disclosure. /° But Mr. Harris' conveniently 
weak and faulty memory could not be stimulated. And all this, while his 
counsel had in their possession a copy of the application (R. 86-87) 
which Mr. Harris had actually signed. : 





The foregoing clearly demonstrates that the Commission’ s con- 
clusion that “until the hearing, there was no elicitation that would direct- 
ly invite a comprehensive disclosure of the facts and circumstances 


12 On nine separate occasions, in response to a questim relating to his know- 
ledge of whether the eligibility statement was in the application when he had 
signed it, Mr. Harris replied: "I don't remember for sure" (Tr. 60); "T really 
don't know" (Tr. 60); "I don't remember whether it was or not" (Tr. 62); "T don't 
remember whether I read every word [of the application]" (Tr. 62); "I don't think 
I was aware of it" (Tr. 65); "The particular item 15, I just don't remember it . 

I can't recall" (Tr. 65); "Not particularly that I remember, Sir" (Tr. 66); 
ny don't remember every item in the application" (Tr. 104); "T don't know if that 
was in there or not". (Tr. 105) | 


is Mr. Harris preceded Mr. Foster on the witness stand. The former testified 
during the morning and afternoon session; the latter followed Mr. Harris on the 
stand in the afternoon. 


| 
| 
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attending the preparation and filing of the application. Even then, the 
disclosure was . ' . volunteered and not in response to a specific 
request", (R. 261) totally lacks any factual basis. Certainly, as indi- 
cated in the preceding paragraph, Mr. Harris was repeatedly "invited" 
to make a disclosure. But in any event, at least the two attorneys who 
counseled Best should have known that an alteration and falsification of 
an affidavit is not something that should be treated lightly and kept for 
eight months from the very agency expected to issue a valuable radio 
franchise on the basis of the falsified affidavit. And the Commission's 
disregard of this concealment is even more puzzling. For it is bad 
enough that the Commission should condone this prolonged concealment 
of the falsification, a fact that goes to the very heart of the validity of 
an application and the integrity of its processes. But it had not stopped 
there. It has, in effect, encouraged such concealment by disclaiming 
any duty on the part of the applicant to make a comprehensive disclosure 
because there was no express invitation to do so. How could there be an 
invitation, if no one, except the applicant, knew the true facts? 


This no-invitation-no duty-to-disclose doctrine is as incompre- 


hensible as it is novel. This Court recognized early (1937) in the ad- 


ministration of the Communications Act, that the Act "necessarily pre- 
supposes a frank, candid and honest disclosure of the facts as to [the 
applicant's} qualifications, deemed by the Commission essential to en- 
able the Commission to act within its powers." Great Western Broad- 
casting Association v. Federal Communications Commission, 68 U.S. 
App. D.C. 119, 121; 94 F. 2d 244, 246. The facts relative to an altera- 
tion and falsification of an application are certainly essential to the 
exercise of the Commission's powers. And the Commission has 
repeatedly emphasized that the applicant must make a candid, honest 
and complete disclosure of all facts underlying an application. E.g. 


Balboa Radio Corporation, 6 R.R. 649; Mid-South Broadcasting Company, 
13 R.R. 71. The requirement of a full, honest and candid disclosure has 
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been held by the Commission to be of substantial importance, even 

though the disclosure may relate to facts which in themselves are other- 

wise of small decisional importance. Ohio Valley Corporation, 14 R.R. 
752. Here, of course, the concealed facts were of no minor significance. 





For the Commission certainly is and must be interested in knowing 
whether the application on which it acts is a valid application. The facts 
surrounding the execution of the Best application and its later falsifica- 
tion, would certainly, at least, raise a question as to the validity of the 
application and the propriety of a grant thereof, had the Commission 
known those facts. Similarly, at least one aspect in which the applica- 





tion was altered -- the insertion of a false eligibility statement -- was 
admittedly an essential, jurisdictional fact. Balboa Radio Corporation, 
supra. Clearly, therefore, the Commission was required to conclude 
that Best had a duty to disclose the true facts that were within its know- 
ledge, without any "invitation" from the Commission; that Best was in 
fact invited to do so during the cross-examination of Mr. Harris; and 
that its failure to do so was wilful and deliberate and amounted to a dis- 
qualifying concealment. Cf. Calumet Broadcasting Corporation v. Fed- 
eral Communications Commission, 82 U.S. App. D.C. 59, 160 F. 2d 285. 


The deliberate and long continued concealment of the true facts 
surrounding the execution and prosecution of the Best application clearly 


appears from the following chronology: (See R. 131-135) | 
(1) November 15, 1956 -- Applicant signs and swears to a sub- 
stantially blank application and mails 
it to equipment salesman. R. 86-87; 
Tr. 60, 107, 115) ! 


(2) November 15 - | 
December 19, 1956 -- Someone alters the above application 
by adding material facts, including a 
false eligibility statement. ee 118, 
119) 


(3) December 19, 1956 -- The falsified application is filed with 
the Commission. (R. 63-64) 








(4) 
(5) 
(6) 


(9) 


(10) 


(11) 
(12) 


(13) 


(14) 


(15) 


January 16, 1957 


February 4, 1957 


February 7, 1957 
February 10, 1957 


February 10, 1957 


February 11, 1957 


February 13, 1957 


February 14, 1957 


March 12, 1957 


March 27, 1957 


May 8, 1957 


May 8, 1957 


The falsified application is granted. 
(R. 65) 


City Cabs files a Protest against the 
grant. (R. 3-6) 


Protest read by Applicant, including 
the allegation that application con- 
tained a false statement of eligibility. 
(Tr. 68, 71) 


Applicant's Wichita counsel com- 
pares allegations in the protest with 
application signed and sworn to by 
Applicant. (Tr. 117) 


Applicant's Wichita counsel discusses 
by telephone the results of the com- 
parison with communications counsel 
in Washington, who advises full dis- 
closure. (Tr. 117) 


Applicant's Wichita counsel sends a 
telegram to the Commission advising 
that no illegal taxicab operations are 
conducted by Applicant. (R. 68) No 


disclosure of true application facts. 


Applicant asks the Commission to 
cancel the grant and retain its appli- 
cation in the pending file. (R. 69) 
No disclosure. 


Commission sets aside the grant to 
Applicant. (R. 70) 


Applicant returns its construction 
permit. (R. 71) No disclosure. 


Commission returns application to 
Applicant's Washington counsel. 
(R. 72) 


Applicant resubmits the falsified 
application with a request for “early 
action on same." (R. 73) No dis- 
closure. 


Applicant in a letter to the Commis- 
sion explains that it would not com- 
mence radio operations until it has 
a Certificate of Convenience and 
Necessity from the City of Wichita. 
(R. 74) No disclosure. 





(16) May 28, 1957 


(17) May 31, 1957 


(18) June 28, 1957 


paler LaStventnnanst 


(19) July 8, 1957 


(20) September 13, 1957 


(21) October 14, 1957 


(22) October 14, 1957 


(23) October 14, 1957 


(24) October 14, 1957 


Applicant transmits a copy of its 

Certificate of Convenience and Neces- 
sity from the City of Wichita. (R. 75- 
16) No disclosure. | 


The Commission grants the resub- 
mitted falsified application. (R. 77) 


City Cabs files a second protest 
against the grant, again alleging mis- 
representation in the eligibility state- 
ment. (R. 25) | 


Applicant replies to the protest deny- 
ing, but with now understandable 
ambiguity, any misrepresentation. 
(R. 36-37) No disclosure. | 


Prehearing conference in which 
Applicant advises the Commission 
that it does not expect "to bring wit- 
nesses voluntarily" for the! hearing. 
(Tr. 6) | 


Hearing - morning session - Appli- 
cant's counsel announces that after 
protestant puts in its case the Com- 
mission's counsel may not;want to 
introduce any exhibits. (Tr. 21, 22) 
No disclosure. 








Hearing -- morning session - Appli- 
cant's President on the witness stand 
evades all questions regarding the 
presence or absence of the false 
eligibility statement in the applica- 
tion he had signed and sworn to. 

(Tr. 60, 62, 65) No disclosure. 


Hearing - afternoon session - Appli- 
cant's President continues his eva- 
sive testimony. (Tr. 104, 105) No 
disclosure. : 
Hearing - the eleventh hour - Appli- 
cant's Wichita counsel takes the stand 
and discloses that Applicant signed 
virtually a blank application to which 
other material statements, including 
the false statement of eligibility, were 
later added. Applicant did not have 
copies of the application, Exhibit 15, 

| 


| 
\ 
| 
i 
| 
i 
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(R. 86-87) ready for submission in 
evidence and they had to be repro- 
duced in the Commission's photo- 
static plant. (Tr. 115, 134) 

A more sustained, deliberate, and wilful course of concealment 
and misrepresentation before a federal agency than that shown in the 
foregoing chronology would indeed be difficult to plot. Yet, the Com- 
mission, in its decision, has totally ignored this course of events. The 
concealment detailed above also amounted to a misrepresentation. Just 
as in Hall v. Federal Communications Commission, 99 U.S. App. D.C. 
86, 237 F. 2d 567, the concealment of Spartan Broadcasting Company's 
intention constituted a misrepresentation of material facts concerning 
its proposal, so here Best's concealment of the facts surrounding the 
execution of the application and its latter alteration constituted a 
material concealment of the application's patent, but not apparent, in- 


validity2* And as in the Hall case, supra, the Commission must be 


reversed for failing to recognize and consider this concealment and 
misrepresentation by Best. 


Best had a very good reason for concealing the facts discussed 
above. It certainly must have known that a disclosure would precipitate 
some investigation which, in turn, might delay action on its application. 
Moreover, Best must have known that a disclosure that it had signed a 
partially blank application might raise an issue as to its qualifications 
to be a licensee. Certainly, Best's Washington communications counsel 
familiar with the Johnston case and the importance of an affidavit in an 
application, must have known that. But in any event, whether or not the 
deception served any purpose or the concealed facts were material, is 
not relevant. Independent Broadcasting Corp. v. Federal Communications 
Commission, 89 U.S. App. D.C. 396, 193 F. 2d 900. As the Supreme 


: 14 Concealment of a material fact was held to constitute misrepresentation in 
Equitable Life Insurance Company of Iowa v. Halsey Stuart and Co., 312 U. S. 
410; and see Restatement of Torts, 88 529. 
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Court observed in Federal Communications Commission v. WOKO, 329 


U. S. 223, 227: "The fact of concealment may be more significant than 
the facts concealed. The willingness to deceive a regulatory body may 
be disclosed by immaterial and useless deceptions, as well as by 
‘material and persuasive ones. We do not think it is an answer to say 
that the deception was unnecessary and served no purpose.” Best's 
concealment and misrepresentation cannot be considered nugatory on 
any theory that the Commission would have granted Best's application 
in May of 1957 if the truth had been revealed. Hall v. Federal Com- 
munications Commission, supra. | 


Iv. BEST CANNOT ESCAPE THE RESPONSIBILITY FOR 
THE DELIBERATE MISREPRESENTATION OF ITS 
ELIGIBILITY BY THE EQUIPMENT SALESMAN AND 
THE COMMISSION ERRED IN NOT HOLDING IT 
ANSWERABLE FOR SUCH DELIBERATE MISREPRE- 
SENTATION. 





There is no dispute that Best by sending a partially completed 
affidavit to the radio equipment salesman placed in his hands a means 
of committing the misrepresentation which the equipment salesman did 
commit. (R. 261) The insertion of the false eligibility statement and 
the completion by the salesman of the executed application after it was 
verified, enabled Best to obtain a grant of the application on two occa- 
sions. (R. 65 and 77) It is clear that without the eligibility statement, 
the application could not have been granted. (R. 258) It is equally clear 
that the eligibility statement was false. (R. 255) Best accepted the 
results of this fraudulent misrepresentation when the authorization was 
issued the first time, in January of 1957. It was only after the true 
facts as to Best's lack of a franchise to operate taxicabs were brought 
to the Commission's attention that the grant was surrendered after it 
was set aside by the Commission. (R. 71 and 250) At the time the first 
grant was made, Best apparently did not know that a false statement had 
been included in its application. But this was no longer the case when 
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the grant was set aside, or in May of 1957 when the application was re- 
submitted, without any disclosure of the facts surrounding its execution, 
and later for the second time granted by the Commission. At that time 
Best had had in its possession the true facts concerning the alteration 
of the application which it had learned from Appellant's protest. (Tr. 
120, R. 3- 6) Yet, all that Best disclosed was what the Commission 
already knew -- that it had no franchise and no cabs on the streets. 

(R. 68 and 74) Best had, therefore, clearly accepted the fruit of the 
salesman's misrepresentation -- the grant of a radio authorization from 
the Commission. True, the submission of a certificate of convenience 
and necessity from the City of Wichita on May 28, 1957 (R. 75-76) may 
have sufficed to obtain a grant in the absence of the eligibility statement 
supplied by the salesman. But the fact that, at that point, the conceal- 
ment, and the resultant misrepresentation, served no purpose, does not 
detract from the seriousness of the offense, or relieve Best of the 


responsibility therefor. Independent Broadcasting Corporation v. Fed- 


eral Communications Commission, supra, Hall v. Federal Communica- 
tions Commission, supra. 
To allow Best to escape responsibility for the deliberate misrepre- 


sentation of the salesman is tantamount to allowing it to accept the bene- 
ficial part of the transaction -- the grant -- and to escape the liability 
for fraud in the preparation of the application. This is contrary to the 
law of the principal's responsibility for the acts of the agent. Aultman 
Threshing and Engine Company v. Knoll, 71 Kan. 109, 719 P. 1074. As 
the Court observed in Royal Bank of Canada v. Universal Export Corpo- 
ration, (C.C.A. 2nd) 10 F. 2d 669, 671. “If a principal would challenge 
its agent's doings, he may not postpone too long, and he may not under- 
take any projects based on their propriety." Best certainly did not 
hesitate to pursue, with very questionable propriety, the instant applica- 
tion of equally questionable validity. How can it be held now to escape 
liability for the deliberate misrepresentation in the application, of which 
it had knowledge three months before it asked the Commission to act on 
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this very application? Where an agent conducts an unauthorized trans- 
action for his principal (as the salesman here had done, assuming that 
he had no authority to include the false eligibility statement), the latter 
cannot await events and affirm or renounce as subsequent conditions 
might indicate his interest to be. Wittlin v. Giacalare, 84 U.S. App. D.C. 
140, 171 F. 2d 147. It would be unconscionable, therefore, to hold 
Best unanswerable for the deliberate misrepresentation of the salesman. 





And the Commission's conclusion that Best is not answerable for the 


misrepresentation is contrary to law and the evidence herein. | 
i 


i 
| 
| 


CONCLUSION 


For the foregoing reasons, the Commission's decision here 

| 
challenged must be reversed, and the application of Best Cabs, Inc. 
declared invalid and the grant thereof void. | 


Respectfully submitted, 7 
| 


JEREMIAH COURTNEY 
ARTHUR BLOOSTON 


908 Twentieth Street, N, W. 
Washington 6, D. C. | 


Attorneys for Appellant 


October 15, 1959 | 
| 
| 


12 5h this case, seller, through an agent, made a contract to sell to plaintiff. 
Seller told the agent to make a contract only if plaintiff could pay off the encum- 
brance on the property. However, seller signed the contract without such a pro- 
vision; and then wanted to disclaim the contract, although the seller appeared 
willing to go along with it for some time. This Court held that the contract must 
be performed, stating: | 


"To accept appellant's reasoning would be to hold that when an agent 
with apparent authority conducts an unauthorized transaction for his 
principal, the latter could await events and affirm or renounce as sub- 
sequent conditions might indicate his interest to be. This a principal 
cannot do. [citing cases from other jurisdictions]... A principal 
who ratifies the unauthorized act of an agent, with full knowledge of 
the facts, is bound thereby." (84 U.S. App. D.C. at p. 141, 171 F. 
2d at p. 148) | 


| 
| 
| 


| 
i 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15, 094 


—— ne 


CITY CABS, INC., 
Appellant 


Vv. 





.FEDERAL COMMUNICATIONS COMMISSION, 





Appellee, 


BEST CABS, INC., 





Intervenor 


ON APPEAL FROM AN ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


COUNTERSTATEMENT OF THE CASE | | 
Appellant City Cabs has operated a taxicab service in 
Wichita, Kansas, a city with a 1950 population of apprexi- 
mately 168, 000, since 1946. It provided the only taxi 
service in the city from then until 1957 when intervenor " 
Best Cabs commenced operations. (Tr. 39, 56). = Both com- "°° ~ 
panies, have radio equipment installed Ln! their vehicles’ and 


are “licensees of the Commission in the Taxicab Radio Service: 





1/ Following the pattern used by appellant, Se foroncestie ae 
the pages of the transcript will be identified as (Tr. ). 
Other portions of the record will be designated (R. ). 








— 

Best Cabs’ application for a Taxicab Radio Authorization 
was first filed on December 19, 1956. (R. 63-4) At that time, 
Best Cabs was not actively engaged in furnishing public trans- 
portation, but had pending before the Wichita Board of City 
Commissioners an application for the Certificate of Convenience 
and Necessity required to operate a taxicab service in the 
city. 

The Commission's Form 400 requires that an applicant for 
a taxicab radio authorization establish “ey eligibility under 

2 
Section 16,401 of the Commission‘’s Rules. At the time Best 
Cabs* application was signed and notarized, Item 15 of the 
application, referring to eligibility, was filled in to read 
“Exhibits Attached”. According to subsequent testimony the 
exhibits referred to were a copy of the application for local 
guthorization which was pending before the Wichita City Conm- 
mission and the Best Cabs corporate charter. Neither of 
these documents, however, was attached to the application 
2/ Section 16,401, 47 C.F.R. 5163401 states: 

(a) The following persons are eligible to hold authori- © 

zations to operate radio stations in the Taxicab Radio Service: 
(1) Persons regularly engaged in furnishing to 
the public for hire a non-scheduled passenger land trans— 
portation service not operated over a regular route or — 
between established terminals. Maney 
(2) A non-profit corporation or association ae 
organized for the purpose of furnishing a radio-communication 
service solely to persons who are actually engaged in the 
activity. set. forth under sub-paragraph (1) of this paragraph. 

(b) Each application for authority to operate in the 

Taxicab Radio Service shall be accompanied by a statement 


in detail sufficient to indicate clearly the applicant "s: 
eligibility under paragraph (a) of this section. — rea 





So 





when it was received by the Commission, and the words ‘“Exkibits 
Attached® were stricken and replaced by the phrase “See Remarks” 
Y I ~ # 
(RB. “63-4; 248-9) Under the heading “Remarks” at the end of the 
application form the ‘following statement appeared: * ~— 
“Item 15 - We provide a non-scheduled: passenger 
land transportation service not over regular. 
‘routes nor between established terminals. We 
plan to radio-dispatch our taxis to improve. 
service to the public we serve. We claim 


eligibility under 16. 401 (a) (1) of the rules." 


Also at the time of notarization, Several ‘bianks in the ~ 
application had not been filled in by the applicant. These ) 
related to technical data involving frequency, ‘power, and~— 
emission of the equipment which was to be used. (R.| 248) 

There is no evidence that the applicant intended that this” 

information be supplied subsequent to notarization (Cf.Tr:66,_ 
106-7, 113, 115, 163-4), and it appears that, under ‘the rules — 
governing the Taxicab Service as they existed at that time, the 
Fack of this information would not necessarily have ‘precluded 
a ee (R. 159-61) ie) 


The application was received by the Commission on ~' 


! 
«| 
' 


December 19, 1956, and was granted in due course on Januaty 16, 


1957. The Commission was, of course, unaware at the time ‘of ae 





its action that the document had been snes fe 


= According to the Chief, Safety and Scctial Baio santas 
Bureau, who has delegated authority to grant such applica- 
tions, the Commission staff personnel would assign frequency, . 
power, and emission when such selections were not made by: the 
applicant. (R. 161) 








a 
notarized. It was later determined that the new matter had 
been inserted by or at the direction of a radio equipment 
salesman who had assisted in the preparation of the application 
and was to file it was the Commission through the Washington 
office of his eae These changes were without the 
knowledge or consent of the applicant. (tr. 66, 106-7,,113, 
115, 163-4, 255-7) (R. 248,261) ; 

On February 4, 1957, City Cabs filed a protest to, the 
grant pursuant to Section 309(c) of the Communications: Act 
(R. 79-83). The protest alleged, among other things, that 
Best Cabs did not operate a taxi service, that its applica- 
tion for authority to do so had been denied by the City of 
Wichita, and that, accordingly, Best Cabs was not eligible - 
under the Commission's Rules for a erent ia the Taxicab 
Radio Service. Two days later the Commission wired Best Cabs 
regarding these charges, stating that its license would be set 
aside unless evidence of local authority for a taxicab opera- 
tion was provided (R. 67). Best Cabs replied that no iklegal 
taxi operations were being conducted and that Washington 
counsel was being retained and would file further information 
(R. 68). Several days later Best Cabs moved that its license 
be set aside (R. 69) and, on February 14, 1959, the Commission 


took such action (RB. 70). Best Cabs* application was then | 


4/ The exhibits referred to in the preceding paragraph 


were apparently removed from the application at this time . 
also (BR. 249). 





= Som 


dismissed without prejudice and returned to the applicant 


(CR. 72). 


Following Best Cabs’ repeated efforts for reconsidera- 





tion, the Wichita City Commission ‘on May 7, 1957 granted 

Best Cabs a Certificate of Convenience and Necessity per- 
mitting it to operate taxicabs in the community. ‘Best €abs 

then resubmitted its application to the Commission (@. 73-4), 

later amending it with a copy of the Certificate ‘of Coursans 
ience and Necessity to reflect: its then: eligibility status — 
(R. 75-6). The resubmitted application was granted on 

May 31, 1957 (R. 77-8). 


Again City Cabs filed a protest to the. grant (Re 21-31) 


It alleged that since the statement of eligibility in the ' 


first application was false, the original vertification was - 





a nullity, so that only an entirely new application, correct ~ 
in all particulars and properly verified, could provide the ™ 
basis for a grant. (Neither the protestant nor the Commis- : 
sion knew at this time that the statement of eligibility in 
the original application had been tampered with after veri- 
fication by a stranger to the instrument.) It was further 
alleged that the misrepresentation raised questions as to 
the applicant* s character qualifications. The protest was 
granted by the Commission and thereafter, on October 14, 
1957, .@ hearing was held on these and other ‘questions 


‘raised iby City Cabs, with that party bearing the burden 








Ge 
35/ 

of proof on each issue. 

As a result of the hearing it was found, as already 
indicated, that the misstatement in the original applica- 
tion regarding the applicant*s common carrier status had 
been inserted by the equipment salesman after notarization 
and without the knowledge or consent of the applicant. The 
information regarding eligibility which the applicant intended 
be submitted when the application was sworn to and which he 
sent along to the equipment salesman, while not in fact suf- 
ficient to satisfy the eligibility requirement, was nonethe- 
less true. It was further found that since Best Cabs had 
thereafter received a local taxicab authorization, it was 
eligibie for an FCC grant when its application was resubmitted 


in May, 1957. Concerning the allegations of deliberate mis- 


representations made by the protestant, the Commission 


5/ The issues, insofar as relevant to this appeal, were 


as follows: 


"(1) * * * s « * * * 


(2) To determine whether Applicant willfully, 
intentionally, and deliberately misrepre- 
sented its eligibility in its application, 
as originally filed. < 


To determine whether the resubmitted 

original applications, as amended by the 
amendment executed May 27, 1957, is a 

valid and proper application which, under 
the law, may be acted ‘upon by the Commission. 


If it is determined under issue (3) that the ~ 
resubmitted application, as amended, is 

valid, to determine whether in that -appli- 
cation Applicant Willfully, intentionally, 

and deliberately misrepresented its eligi- 
bility status. ‘ 


2 s & bo s 32 & ** (CR. 51) 





(a 
stated (R. 255-7): 


However, we cannot, even under the foregoing favorable 
construction, conclude under Issue 2 that Best Cabs*. 
application did not contain a misrepresentation be- | 
cause on December 16,'1956, the date it was filed,::' 
Best Cabs neither had cabs on the street nor did it 
hold a valid municipal license. Hence the Statement. 
in Item 15 to the effect that “we provide ....land 
transportation service...“ was incorrect. . When the 
applicant delivered the authenticated Form 400 with 
unfilled blanks to the third party for actual filing 
with the Commis¢gion it made possible improper inser- 
tions in such blanks by the third party. As our’ find— 
ings show, after leaving the applicant’s possession 
certain words in Item 15 of the form were stricken 
and a statement not in accord with actual facts was 
inserted in their place. A conclusion as to “culpable” 
negligence by Best Cabs in this regard is not clearly 
warranted on this record; however, we cannot fail to 
view delivery of the form with blanks and the dele- : : 
gation of authority for filing as an extremely wnwise 
action because it afforded an opportunity to the-. -. 
third party to make such other changes as it saw fit. . 


_ ., While the meaning or effect of some. of - 
the answers which were supplied is evident, it is 
equally clear that the principals of Best Cabs and. 
Mr. Foster did not sponsor, solicit or encourage the . 
insertion of the misstatements in Item 15, and did 
not direct the equipment company to insert any | : 
matter in the application after it had been signed : 
and returned to said company . . . The record °-. 
further indicates that neither the Best Cab prin- ~~ 
cipals nor Mr. Foster had knowledge of the altered - 
state of the application until apprised of the fact’. 
by this same protest. Consequently, to that point ~ 
it can scarcely be concluded that Best Cabs sought --~ 
to deceive the Commission by submitting misinforma— 
tion when it was all the while without knowledge 
that such misinformation had been furnished and 
where it was of the honest belief that its then 
present situation and status were sufficient to 
qualify it for a grant. The characterization of thes 
“willful, intentional, and deliberate” contemplated’ :- 
by Issue 2 does not attach to such conduct of Best™ - 
Cabs. in regard to. the filing of its application.’ * - * 
We conclude, then, that the eligibility of Best Cabs’ 
was misrepresented on the application as originally’ 
filed, but that such misrepresentation was neither 





~ 


\ 
i 
| 
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willfull, intentional, nor deliberate. (Footnote 
omitted) 


Aside from the issue of misrepresentation, the Commission 


explored the question whether the applicant had acted in bad 


faith in failing to make known, as soon as it was discovered, 
the fact that the first application filed with the Commission 
differed in certain respects from that which had been sworn 
to by the applicant (R. 260-1): 


City Cabs contends there was bad faith on the part. 
of Best Cabs in that there was a delayed or ; 
“eleventh hour" disclosure of the fact that Mr. 
Harris had executed an incomplete application on 
November 15, 1956. The need for complete dis- 
closure to the Commission of all pertinent facts 
cannot be overemphasized, but it should be remen- 
bered that in the first protest of February 4, 1957, 
and in the instant protest, the allegations of 
misrepresentation are confined to those relating 

to eligibility . .. While it also cannot be said 
that Applicant's literal reply to the Commission's 
wire of February 6, 1957, constituted a full dis- 
closure of all pertinent facts, it nonetheless was 
a response in light of the possible understanding, 
gleaned from that wire and the protest of February 
as to the points of concern. Actually, until. the 
hearing, there was no elicitation which would 
directly invite a comprehensive disclostreof the 
facts and circumstances attending the preparation 
and filing of the application, Even then, the dis- 
closure was not in answer to questions propounded 
but rather in narrative manner (Tr. 111-115), i.e., 
volunteered and not in response to a. specific 
request. 


While we unhesitatingly conclude that Best Cabs 
carelessly permitted a misrepresentation to the 
Commission, and we likewise conclude that the 
misrepresentation was accomplished by, or at; the 
direction of /the equipment salesman/, it would. 
unduly extend the rule of responsibility for the | 
acts of agents in fact to hold Best Cabs answer— 
able for the deliberate misrepresentation by the 
equipment company of the former’s eligibility. 





a 

Though the negligence, lack of diligence and | 
inattentiveness of Best Cabs herein warrant — 
cesure, there is no evidence of a scheme on 
its part willfully, intentionally, and delib- © 
erately to misrepresent its eligibility to the 
Commission. On this basis it is concluded - 

that Best Cabs should be permitted to rescue | 


its application by a nunc pro tune merece 
(Footnote omitted) 


tion which had not been in the application 1 when originally 
notarized, i.e., frequency, power, emission, be resubmitted 
properly verified. It further determined that the material 
submitted subsequent to the Initial Decision, purporting | 

to remedy that portion of the application dealing with 
eligibility, was still formally defective and should be 
resubmitted.(R. 262) Rae - 


city Cabs. now seeks review of this decision. at 
ME 


ah oe a 


The Commission properly ‘found that Best Cabs hed 


not willfully misrepresented its. eligibility status for an Z 
authorization in the Taxicab Radio Service. The evidence ae 
of record is clear that when the application was signed ay 
and notarized the information contained therein was true 


and correct. The application was thereafter changed and 
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and a misstatement inserted by a stranger to the instrument 
without the knowledge or consent of the applicant. When 
the applicant learned of the misstatement it requested 
that its grant be set aside and the application returned. 
The conduct of the applicant, the uncontradicted testimony 
adduced in its behalf at the hearing, and the absence of any 
reason for resorting to misrepresentation provide ample 
justification for the Commission‘s determination. 

Similarly, the Commission's finding that the applicant | 
did not willfully conceal the fact that its amendment had | 
been tampered with is supported by the record. No evidence 
was introduced to show that its belated disclosure of the 
circumstances surrounding the preparation and submission 
of the application was motivated by bad faith. The applicant 
testified that there was no intention to hide anything from 
the Commission. The lack of any real purpose for concealing 
the information in question, the applicant's unfamiliarity 
with Commission practices and procedures, and the fact that 


ultimate disclosure was voluntary and entirely candid 


clearly establish the reasonableness of the Commission's | 


finding. 





II. 
The Comnteston® s action alloxing Best Cabs to ‘correct, 


by way: ‘of a nunc pro tunc tunc amendment, certain defects in its 


application, exposed during hearing, dis supported by the 


decision of this Court in Johnston Broadcasting Compe any ve 
Federal Conmunications Commission, 85 U. S. App. D. C. 40, ae 
175 F. 2d 351, and is consistent with prior Commission eee 


practice. Appellant's contention that the application vas 
void ab initio is without merit, Although not totally free. 
from defect when executed, the application was nevertheless i 
substantially ‘Complete. ‘The unauthorized changes on its: 
face’ ‘made by a stranger. to: the instrument are clearly 


without legal ‘effect. Appellant" 8 ‘position ignores the 





facts of this case and is quite irreconcilable with the 
decision of this Court in Johnston, supra. The submission 
of a nunc pro tunc tung amendment in the form ordered by the 
Commission assured that the data relied on in making the 


grant would be verified in compliance mith applicable, 


\ 
I 


agency! rules and statutory requirements, _ 











ay. 
ARGUMENT 
Basically, the issues presented by this appeal are: (1) 
whether the Commission erred in permitting Best Cabs to 
“rescue” its application with a nmume (proltunc enenaueet to 


correct certain deficiencies therein, and (2) whether there 


is substantial evidence to support the Commission's finding 


that there had been no knowing and willful misrepresentation 
by the applicant nor any concealment of material facts. Since 
the question of misrepresentation is interrelated with and 

to some degree determinative of the amendment issue, it will 


be discussed first in this brief. 


I, THERE IS SUBSTANTIAL EVIDENCE ‘TO SUPPORT 
THE COMMISSION'S FINDING THAT BEST CABS 
DID NOT COMMIT ACTS OF KNOWING AND WILL~ 
FUL MISREPRESENTATION AND DID NOT DELIB- 
ERATELY CONCEAL THE FACTS OF SUCH 
MISREPRESENTATION, 


A. There Is No Basis in Fact or 
Law for Imputing to Best Cabs 
the Unauthorized Alterations 


in Its Application Inserted 
After Execution and Without 


Its Knowledge. 


With regard to the original misrepresentation of Best 
Cabs* eligibility for a taxicab radio license, the Commis- 
sion found that the statement of eligibility as affirmed by 
the applicant was factually correct, though not legally 
sufficient to establish eligibility under the Rules. It 
further found that such statement was subsequently changed 
and falsified by a third person with neither the knowledge 


nor consent of the applicant. Accordingly, it held that 
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Best Cabs could not be found to have deliberately nisrepre- 
sented its status. CR. 256-7) The Commission’ $ exact ee 
is set forth in the Counterstatement, pp.7-8. Appellant con- 
tends that this determination is “unconscionable” because 
Best Cabs “clearly accepted the fruit of the salesman' s 
misrepresentation,” and must therefore be held responsible 
for the false statement. (Br. 25-27) However, this is 3 
precisely what Best Cabs did not do; and, on the evidence of 
record, the finding that the applicant had not intended, aud 
should not be held liable for, the SORTS of | fraud on 
the Commission is the only one possible. | . 

Originally, the radio equipment salesman, one, ‘Browneski, 
requested that a blank application form be signed and then 
turned over to him to be filled out and lodged with the Con 
mission. This the applicant metered to do, telling the aes 
man to complete the form and return it for examination, 


\- 


signature, and notarization. On receiving the. application, » 


me 


Harris, president of Best Cabs, and. his Wichita attorney went 
over the form “front and. back;" and, on the attorney* Ss: 


| t ~ 
advice, it was signed and sworn to by Harris. It was then 


returned to the salesman for the purpose of having it sub- 
mitted to the Commission through his company's Washington 


office. At, this time, unknown to the applicant, the _gratenent 
6 


relating to the iapplicant: s Sere was. | changed ~. sands <> 


! 


6/ The applicant sxplaiined at the NoeninG that ‘its original 
application. with the FCC had been filed before it ‘received 
proper local authorization because it had been assured by 
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technical dats regarding emissions, frequency and power 


secentec (R. 248-9, 255-7, 260-1; Tr. 66, 103, 106, 112- 
7 


RES 

The applicant first learned that its original applica- 
tion had been altered when it received City Cabs* protest 
challenging the representation contained in the application 
that Best Cabs was then engaged in “provid/ing/ a non- 
scheduled passenger land transportation service” (R. 256-7; 
Tr. 117). It immediately retained an attorney experienced 
in the radio field and moved that its license be set aside. 
(R. 68-69). Subsequently, when Best Cabs obtained the 
approval of local authorities for a taxicab service, it 
resubmitted the application with an amendment as to its 
eligibility status. It is the uncontradicted testimony of 


Harris, president of Best Cabs, that there had never been 


ES 
the equipment salesman that it was permissible to do so. 
(Tr. 66; R. 248, 257) Erroneously, it believed that 
eligibility could be established by affixing to the appli- 
cation copies of its corporate charter and its pending 
application before the Wichita City Commission. It did 
not intend to represent itself as an existing carrier and 
the application when sworn to did not contain such a rep- 
resentation. 


7/ This case is by no means the only one coming to the | 
Commission's attention involving questionable or impr oper 
practices by radio equipment salesmen. At approximately 

the same time as the incidents described here were occur- 
ring, the Commission commenced an investigation of several 
complaints regarding this practice. As a result of its, 
inquiry, the Commission became convinced that the buginess 
organizations involved would adopt effective measures for 
curbing these practices. See Industrial Communications, 

No. 15, January 25, 1957, pp.2-3; No. , vune . ° 

pp. 16-17; No. 48, September 28, 1957, p. 10. See also Fred- 
erick Franklin Moore, 27 FCC 488, 18 Pike & Fischer,RR. 519. 
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any intent on the part of the applicant to mislead or deceive 


any oner rr. 99-100) 
Under the circumstances, it can hardly be ‘said that the 
icant had adopted the -nisrepresentations of the salesman 
or that, in finally receiving the grant, it was benefiting : 
from them. When Best Cabs'* resubmitted application was 
granted, the applicant was, in fact, eligible under ithe ‘Com- | 
mission's Rules. As to the earlier grant, Best Cabs could 


not, as appellant argues, “have accepted the results os ane 





fraudulent misrepresentation” because it was not even aware 
of it. Moreover, this grant even if not ‘rescinded, would oe 
have been useless to the applicant mince without the per— : 
mission ot HOCCH authorities, its cabs could not have | 
operated anynay. The course of action pursued by Best Cabs 
and the testimony of its witnesses at the hearing clearly 
establish that there was no intent to offer, rely on or 
bexetit by the false information. Since its conduct consti- < 


tutes a repudiation rather than a ratification of the sales- 


man "s actions, no liability would arta to ne principal, 


+. 





even under the rules of agency which appellant ‘seeks to 
invoke. ‘See 2 C. J. PP- 832, SST. Moreover, the question here 
is not ome of determining civil liability but of character 


qualifications, and in ‘this sense the Commis sion was plainly 





Sener in finding that, on the basis of the evidence of 
record, Best Cabs did not willfully and deliberately mi srep- 


resent its status to the Commission. 








B. The Finding that Best Cabs Did Not 


Willfully Conceal the Facts Surround- 
ing the Preparation of Its Application 


Is Supported by Substantial Evidence. 
Best Cabs first became aware that its application, as filed, 


contained misinformation when appellant City Cabs filed its first 
protest on February 4, 1957. (Tr. 117; R. 256-7) As indicated 
above, Best Cabs immediately requested that its license be set 
aside and its application returned. It did not, however, inform 
the Commission of its discovery. This became known for the first 
time at the evidentiary hearing held on October 14, 1957, when 
Ralph Poster, Best Cabs‘ Wichita attorney, testified that, sub=- 
sequent to execution and unkown to him, the statement regard- 
ing the applicant's eligibility for a license in the Taxicab 
Service had been altered and some technical data concerning 
the equipment inserted. As already noted in the preceding 
section of the brief, these changes were not authorized by 
the applicant and were unknown to it when the application was 
filed. 
Appellant argues at great length in its brief (pp.17-24), 
that aside from the question of misrepresentation, Best Cabs 
was under a duty to disclose that its application had been 
tampered with and that its delay in doing so constituted a 
manifestation of bad faith which must weigh against the appli- 
cant. Every contention set forth in support of this position 


was made to the Commission and considered by it. A large 


portion of its brief on this point repeats nearly verbatim 





eto 


a section of its proposed findings to the examiner and its 





brief to:the Commission (R. 131-5, 210-13). Appellant is 
simply “requesting that this Court substitute its judgment 
for that of the Commission. It is submitted, however, that 
there is a substantial basis in the record as a whole for the 
Commission's finding that there was no willful pouccetment: 
Accordingly, its determination may not be set aside, 

Certainly it can be argued, as appellant does, that 
the altered application and the circumstances suecound tage 
it should have been made known to the agency when the changes 
were discovered; With this the Commission would agree. (R. 261) 
Accordingly, the discussion at pages 17-21 of appellant's 
prief, stressing the importance of full disclosure, is wholly 
irrelevant to this RS Appellant proceeds from there to 
argue that the failure to make immediate full disclosure, in 
and of itself, constitutes a deliberate attempt at suppres- 
sion. The extemsive chronology in its brief (pp. 21-23) * 
merely establishes what is conceded by all, viz., that disclo-= 
sure did not occur until the hearing. There is ‘not, however, | 
one scintilla of: direct evidence in the record of willing or 


knowing concealment, and the presumptive evidence on which - 


| . ; 
appellant relies is plainly outweighed by other elements in 


the case. 


8/ To a considerable degree this discussion (Br.pp.18-19) ap- 
pears to be an attempted indictment of the applicant"s counsel 
and, as such, has no bearing at all on the intent of the 
applicant or, ultimately, on his qualification as a Commis- 


sion licensee. 
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The testimony of Best Cabs* president is that there was 
never any intent to hide or misrepresent anything. (Tr. 99-100) 
Upon learning of the misrepresentation in the application, Best 
Cabs at once took steps to vitiate its effect, requesting that 
its authorization be set aside. If it had attempted to retain 
the license it recéived as a result of the tampered applica- 
tion, or otherwise to rely on the false information inserted 
by the salesman, then concealment of the latter's acts would 
become essential. But here the applicant had nothing to gain 
and, potentially, much to lose by deliberately withholding 
information which could be regarded as material. 

Appellant comes close to conceding that concealment 
here would serve little purpose (Br. p.24), but does suggest, 
as a possible motive, that full disclosure by Best Cabs might 
have delayed action on its application. This is hardly an 
adequate motive for embarking on a course which could jeopar- 
dize its entire business venture, particularly where the 
applicant was on notice that any grant would be protested by 
its business competitor, with an evidentiary hearing probably 
required. It is clear, moreover, that during this period 
prompt action by the Commission on its application was a 
factor of little importance to the applicant. Its request 
to the Wichita Board of City Commissions for a taxi authori- 


zation had just been denied, so that an FCC grant would be 


meaningless unless and until the decision of the local board 


could be reversed. 
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As a further consideration militating against a finding 
of bad- faith or willful concealment of the. circumstances sur- 
rounding the preparation ‘of the application, the Commission = 
noted that, in fact, “until the hearing there was no; elecita- 
tion which would directly invite a comprehensive disclosure." 
(R. 261) While this reasoning is attacked by appellant, it 
was obviously a valid consideration where intent is an essen- 
tial’ element and where, as here, the information involved has 
substantial bearing on neither the character of the applicant 
nor the facilities requested. It is particularly relevant 
here also because of the applicant's manifest unfamiliarity 
with Commission practices, and the fact that its relationship 
to the ‘Commission is, unlike that of the broadcaster or com- 
munications common carrier, only incidental to its main busi- 
ness. .» ss ; | 
Under these circumstances a lack of sensitivity in fail- 
ing to volunteer, at the earliest opportunity, information 
regarding the ‘salesman’s tampering with the application can 
hardly be equated with deliberate concealment. Although 
appellant argues that the Commission*s determination encour- 
ages concealment and jeopardizes the integrity of its processes, 
these are plainly matters on which the Commission must be 
arbiter: This Court's review is “not concerned with the wis- 


dom or expedience of the administrative action.“ Federal 


= 


Radio Commission v. Nelson Bros. Bond and Mortgage Co., 289 


U.S. mL Cf. Federal Communications Commission v. WOKO, 
22 : sian 
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329 U.S. 223; Mackay Radio and Telegraph Co. v. Federal Com- 

munications Commission, 2% APP- Coc ee e Evange- 
lical Lutheran Synod v. Federal Communications Commission, 70 
U. S. App. D. C. 270, 105 F. 2d 793. 

Finally, as the Commission pointed out (R. 261), when 
disclosure was made it came voluntarily, under questioning by 
the applicant’s own counsel and after the protestant (appel- 
lant here). had completed its direct case. This determination 
is challenged by appellant (Br. pp. 18-20) who contends that 
disclosure had been forced by its ar earlier examination of 
Harris, Best Cabs’ president. Harris had been called to testi- 
fy as part of appellant's own direct case. His answers regard- 
ing the content of the original application were those which 
might reasonably be expected of a business man trying to recall, 
some ten months after the event, detailed information regarding 
the content of a request for an FCC authorization he had sub- 
mitted: He simply could not remember the details he was asked 
about, and said so repeatedly. Faster, the attorney who had 
examined the apptication with him and who had advised him as 
to its preparation and submission, thereupon testified in 
behalf of the applicant. His recollection of the circumstances 
surrounding the execution of the application was, understand- . 
ably, more vivid than Harris’. His testimony was in every 
respect full, complete and candid. (Tr. 112, et seq.) The 


credibility of witness is for the Commission to determine, 


Federal Communications Commission v. Allentown Broadcasting 


ow 4 a. 
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Corp. , 349 U.S.358; Mansfield Journal Co. V. Federal Communica- 
tions Commission, 86 U.S. App.D.C. 102, 180 F. 2d 28, and its 
evaluation of the. testimony here is clearly reasonable and | 


should | therefore be upheld. 


| 
| 
| 
| 


In factual situations similar to the one at bar the Commis- 
sion has. repeatedly held that failure to reveal information, | 
absent any indication of an intent to mislead, will not result 
in a finding adverse to the applicant other than one of carless— 
ness, laxity, etc. cf. Palm Springs Translator Station, Inc., 

27 F.C.C. 438, 17 Pike. & Fischer, R. R. 1263; Queen city Broad— 
casting Co., 26 F.C.C. 611, 15 Pike &. Fischer, R. RB. 645; Franklin 
Broadcasting Co., 15 Pike & Fischer, R.R. 340; Cherokee Booed 
casting Co., 25 F.C.C. 92, 13 Pike & Fischer, R. R125; Dispatch, 
Inc., 13 Pike & Fischer, R.R. 237; Hudson Valley Broadcasting cos 
Inc., 22 F.C.C. 432, 13 Pike & Fischer, R. Re 49; Westinghouse 
Radio Stations, Inc., 10 Pike & Fischer, R.R. 878; Farmers Broad— 
casting Service, Inc., 8 Pike & Fischer, RR. 415. The decision 
reached here is in accord with these holdings... On the present 
record it is shown to be neither arbitrary nor capricious, and 


it must therefore be ne, 


ae 
qq, UNAUTHORIZED CHANGES IN THE BEST CABS" 
APPLICATION: MADE BY A STRANGER AFTER 


Py 
NOTARIZATION DID NOT RENDER THE APPLICATION 
VOID: A NUNC PRO TUNC AMENDMENT CORRE NG 
DEFICIENCIES IN THE APPLICATION AS ORIGIN- 
ALLY SWORN TO FULLY SATISFIES THE TIONS AC 
| MENTS OF SEC. 308 OF THE COMNURICATS NS ACT. 
On ae base of pesto by Ralph Foster, Best Cabs 
Wichita attorney, the Commission found that the application 


submitted by Best Cabs had been changed after it had been 
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signed and sworn to by the president of the applicant corpora- 
tion. Essentially these changes consisted of the following: 
insertions in the application form supplying technical data as 
to the frequency, power and emission of the proposed equipment; 
md a substituted statement regarding the eligibility status of 
the applicant, which substitution consisted of false informa- 
tion as to that status. The Commission found that these changes 
were made by a stranger to the application, a representative of 
a radio equipment firm to whom the Best Cabs turned over the 
application for filing with the Commission through the company *s 
Washington office. (R. 248-9, 255-7) It was further found 

that the misstatement was made with neither the knowledge nor 
the consent of Best Cabs; nor was there evidence that the appli- 
cant contemplated insertion of the technical data subsequent to 
notarization. (R. 255-7; Tr. 66, 106-7, 113, 115, 163-4) The 
Commission concluded that while Best Cabs could he criticized 
for carelessness and excessive reliance on the representations 
of the radio equipment salesman, the applicant had at all times 


acted in good faith. (R. 261) The Commission therefore ordered 


that Best Cabs amend its application nunc pro tunc verifying 


and, in the case of the false statement, correcting the data 
which had been supplied by the third person subsequent to the 
original verification. (R. 262) In a highly technical and, we 
believe, quite fallacious discussion (Br. pp. 12-17), appellant 
argues that the original application was void ab initio and 


incapable, therefore, of rescue via nunc pro tunc amendment ; 


a 
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and thet “only through the filing of a new application could 


Best. “Cabs receive a Proper Taxicab Radio Authorization. 


Person Did Not Render that . 
Application Null and Void, 


A. ‘The: Changes Effected in Best -.. | 0: Heys 
Cabs Application by a Third | 


level sb aeetiyt tis yaaa 
| 
Appellee confesses some uncertainty in: following appell- 


ant's argument; but.as we understand it, its position ‘is that: - 


the document filed with the Commission as Best Cabs* applica-. 
| 


tion is void because: (1) it was not,.in fact, complete when 
signed and sworn to by: the applicant; (2). it: was altered after 
being notarized. This’ position is, we believe, contrary. to: ; 
this Court's opinion in Johnston Broadcasting Co..v.-Federal-. ° 
Communications: Commission, 85 U.S. App. D.C. 40, 175 F. 2d 


Communications eee 
351, and is otherwise unsupported: by law. §.0) «2 25 520 Suwee 

‘In the: Johnston case an application. was: signed: and: veri- 
fied before. certain engineering data, intended to be a: part -of- 
the: application,. had been prepared.: Appellant. in. that. case- 4 
argued that the application could: not be: acted! upon. since the. 
latter data had never. been verified. This Court held that: 
data not in existence could not be sworn to, and that the: Com— 
mission. could. not SN a ee appli- 
cations. be under oath... It held, however,, *as-an- answer: to. the 
problem: at-bar,” that “an initial failure to. verify can be .:. 
cured by later. verification.” (Emphasis: added): 85 wine tect we 
3/Section S06(b) and Section 319(a) of the Chanaiications i 
Act of 1934, as amended; 47 U.S.C. §8308(b), 319(a). 


| 
| 
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at 45; 175 F. 2d at 356. On remand the Commission permitted 


an amendment nunc pro tunc, correcting the defect. Johnston 
Broadcasting Co., 5 Pike & Fischer, R.R. 1320. Relying on 
Johnston, the Commission in the present case found that, while 
the application as granted was subsequently disclosed to have 
been defective in several particulars, its grant could be 
affirmed provided that a nunc pro tune amendment was submitted 
curing the defects. Since the Johnston decision, this same 
course of action has been followed in other cases in which 
similar factual situations were present. See Hamtramck Radio 
Corp., 6 Pike & Fischer, R.R. 43; Independent Television, Inc., 
10 Pike & Fischer, R.R. 1193; Jaicoa Broadcasting Corp., 13 
Pike G Fischer, R.R. 1115. 

In arguing that the application was a nullity, appellant, 
though citing no authority for its position, attaches great 
significance to the fact that one of the items which required 
amendment, the statement of eligibility, was “jurisdictional 
in nature". But, even so, as the Johnston case specifically 
holds, while such an application cannot properly be granted, 
it can be cured by amendment. See also Griffin v. United 
States, 13 Ct. Cl. 257; Yuri Ya ima v. United States, 6 F.R.D. 
260, cited in Johnston. It is certainly true that the eligi- 
bility information which the applicant intended to submit, 
i.e., copies of its corporate charter and its pending applica- 
tion with the Wichita Board of Commissioners, would not have 


met Commission requirements. But this item like any other in . 
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the application may be amended as a matter of right (unless — 
or until designated for hearing), and the Commission itself” 
may direct the filing of amendatory or supplemental data. 
Communications Act of 1934, Sec. 308, 47 U.S.C. $308; FCC 


Rules and Regulations, Sec. 1.505, 47 C.F.R. 8 1.505. = See iso 


| ‘ 
Middlesboro Broadcasting Co., Inc., 3 Pike & Fischer, R.R.273; 


Hearst Radio, Inc., 3 Pike & Fischer, R.R. 731; Southern Tele- 


vision, “Inc, 8 Pike & Fischer, R.R. 872; WSTV, Inc,, 9 Pike | 


| . 3 | : 
& Fischer, R.R. 624; M& M Broadcasting Co., 9 Pike & Fischer, 
R.R. 905; Lou Poller, 9 Pike & Fischer, R.R. 531; Lawrence A. 
Harvey, 9 Pike & Fischer, R.R. 636. Because an application 


| 
as filed is defective or not wholly complete and may not 


properly be the subject of a grant, it is not therefore a 


nullity. adh 


s ; f | ° 
Under the circumstances of this case, the court cases 


cited by appellant concerning the validity of affidavits 


to incomplete documents are not in point. In Rives v. State, : 
296 S.W. 576, the parties to the instrument intended that 
additions to it would be made after verification. tt was held 
that since a valid affidavit must be in writing and since the 
document in question was not complete and not intended to serve 
any purpose until the parole agreement to make addition’ there 
to was carried out, it was not a valid affidavit. 296 S.W. at. 
578. In Drury v: Foster, 69 U.S. 24, a wife, at her husband's 
request, signed and acknowledged a blank paper’ which he later 


filled in as a deed conveying her real estate. The Court 
! 
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held that her acknowledgement, since it applied to a nonentity, 
was nugatory. 69 U.S. at 35. These cases simply hold, as 

does Johnston, that one cannot take a binding oath as to some- 
thing not then in existence. 

Here, the applicant apparently believed it was signing 

a completed form requesting a taxicab radio authorization (Tr. 
66, 106-7, 113, 115, 163-4; R. 255-7), and it swore to the 


truth of the statements contained therein, Although substan- 


ener complete, the form was not in fact entirely filled 
10 


out and figures pertaining to power, frequency and emissions 
were later inserted. Obviously this information was not veri- 
fied. But how this fact could in itself have rendered the 
application a nullity is not explained by appellant. And cert- 
ainly the Johnston case, in which the applicant verified while 
knowing that new data would be added, is clear authority to 


the contrary. 


10/ In practice, a copy of that portion of the application 
which in this instance was not complete at the time of verifi- 
cation actually becomes the station license and is returned to 
the applicant by the Commission when the application is granted. 
The form, a copy of which is appended to this brief, contains a 
number of boxes marked “For Commission Use Only”. One who is 
completely unfamiliar with the form and who, unwisely, relied 
on another‘s purported experience in such matters, could easily 
overlook the fact of the omissions. At oral argument before 
the Commission Foster, who also appeared as a witness in the 
hearing, stated that that is what happened here (Tr. 163-4). 
Actually, as indicated in the Counterstatement, applications 

in the Taxicab Service which did not contain this information 
would, under the Rules at that time, ordinarily have been 
granted anyway,with frequency, power and emission being there- 
after assigned by the Commission's Safety and Special Radio 
Services Bureau. (R. 159-61) 
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Similarly, the fact that an entry in the original appli- 
cation was changed after notarization does: aster the cir- 
cumstances here, render the application void, Appellant asserts 
that because this alteration "involved the insertion of the 
basic statement of eligibility for station license” the appli- 
cation was thereby destroyed. However, the record is clear 
that this “alteration” was unknown to and unauthorized by the 
applicant. When the application was executed, the blank in 
the application form contained the notation Exhibits Attached" 
(R. 63, 248), the exhibits being copies of the corporate charter 
and the application for a local taxicab permit. Subsequently, 
the salesman, who had been given the document for filing with 
the Commission, deleted the reference to tha. exhibits and sub- 
stituted a statement to the effect that the applicant was then 
the owner of an operating taxicab Soncerat The statement was 
erroneous and one which the appstcant would not have submitted. 
(Tr. 99-100, 115; R. 249, 255-7) In a legal sense, then, this 
change was not in fact an alteration at all, but” ‘constituted , 
instead a | spoliation of the dpcument. Clyde SS. co. Vv. wha Ley. 
231 F. 76.(C.C.A. 4); Bercot v. Velkoff, 41 N.E. 2d 686. Such 
a change would not render the instrument void no matter how 
| aerial the change. Foster v. Mayfield, 297 S.B. eT. ‘Moreover, 
iE the Johnston case is agatias clear authority for the proposition 


that changes in an FCC application after it is sworn to do not 


render the document void ab initio. 





a 
B. The Amendment Ordered by the Com 


mission Was Plainly Within Its 
Power and Effectively *Rescued” 


the Application. 
Section 308 of the Communications Act, 47 U.S.C.$308, and 


Sections 1.503 and 1.505 of the Commission Rules, 47 C.F.R. 
$81,503, 1.505, provide that applications submitted to the Com- 
mission must be under oath. They further provide that where 
applications are amended, or further information submitted, 

this supplemental data, also, must be verified. It is explicit 
in both the statute and the Rules, however, that the entire 
instrument need not be re-executed. In this case some of the 
data contained in the application had been sworn to when the 
application was granted, and some had not. Accordingly, the 
Commission determined that its grant could remain in effect 
provided, however, that the data lacking verification be an 
mitted in proper form via a nunc pro tunc amendment, This 
course of action is consistent with the ruling of this Court 

in Johnston Broadcasting Co. Vv. Federal Communications Commis- 
sion, supra, and is clearly within the Commission*s authority 
under the above cited sections of the Act and the Rules. 


Appellant contends that the Johnston case is no authority 


for the action taken here because in Johnston there was (1) no 


bad faith involved and (2) no false statement inserted after 
execution. However, the Commission fully considered the ques- 
tion of bad faith and found that none was present here (see 
pp. 12-21, supra). Appellant's argument that “no amendment 


can validate a falsified affidavit" is quite beside the point 
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because the affidavit here was not falsified, The data con— 
tained in the application was true when sworn to, and it was 
only thereafter that a stranger to the instrument, without the 
knowledge of the applicant, falsified one of the itens oe inf orma- 
tion Contained therein. Thus, the ce anes here militate, 
even more ‘Strongly than in fa in favor of a post-grant 


‘ 
73 


corrective amendment, since the notarization in that case oceur- 
red when there was a specifically shown intent to add later 
information to the application: < a eee 
The question remains whether the auenduents and veri- 
fication, in the terms ordered by the Commission, were suf- : 
ficient to cure the recognized defects in the application, | 
Appellant argues that in requiring that the eligibility state— 
ment and the other items inserted by the salesman. be resub- A 
mitted and verified (R. 262), the Commission neglected to 
obtain the applicant's oath as to all of the other information 
mich was contained in the original application form, Aside 
from the erroneous proposition that the alteration and falsi- 
fication of the eligibility statement by a stranger rendered & 
the ‘application andivect fication null and void, the only_ 
support appellant offers for its position is that the Commis— 
sion itself concluded that the original affidavit. was 
" inoperative” (Br. p- 16). “Homevér,. read in: context (R. 258, 
260) and in light. of’ the: ‘remedial: -aétion. ordéred by the Con- 
mission CR. 262), it is clear ‘that the. Commission found the 


affidavit “inoperative” only as to that information pertaining 


to the applicant'’s eligibility and the technical data which 
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had not been included in the form when it was executed and 

which the afficxt selieved was unnecessary to its application. 
The test of the sufficiency of an oath is whether, as 

sworn, the affidavit would support an indictment for perjury 


if false. 2 C.J.5S. 960 Any application can be amended or 


supplemented if the new data is itself verified. Communica- 


tions Act, $308; F.C.C. Rules & Regulations,$§ 1.503, 1.505. 
Whether or not the form sworn to by the applicant in this 
case could have provided the basis for a grant, it was intended 
by it to be a full and complete application for a taxicab 
authorization. No reason has been shown why the verification 
to that document should not continue to be binding as to the 
matters covered thereby. Under the circumstances of this 
case, it can hardly be maintained that subsequent "doctoring” 
by a third person vitiated the applicant's oath as to the 
statements on citizenship, corporate ownership, station loca- 
tion, etc., which were a part of the form when it was notarized. 
The instrument which the Commission then had before it, sup- 
plemented by the data described in the ordering clause of 
the decision, clearly meet the requirements of Sections 2:0 
and 319 of the Communications Act. 

Cc. Even Had the Commission Erred 

In the Manner In Which It Ordered 


The Application Verified, Such 
Error Would Be Harmless Insofar As 


Appellant Is Concerned. 


It is a well established rule of judicial review that 


errors which have no substantial bearing on the ultimate rights 
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of the parties will be disregarded by the Court. Administrative 
Procedure Act, Section 10(e), 5 U.S.C. 1009(e). Market Street 
Ry. v. Commission, 324 U.S. 548, 561-2; Union Starch and Refin- 


1] 
ing Co. v. N.L.R.B. 186 F. 2d 1008 (C.C.A. 7); Southland Tele- 


i 


vision Co. v. Federal Communications Commission, 105. U.S. App. 


Pee by ee | 
D.C. 282, 266 F. 2d 686. | 


Unlike the Johnston case, the Commission action here: did 
not result in a denial of appellant's application, Appellant, 
the holder of an exclusive taxicab franchise in Wichita until 
Best Cabs entered the field, has been a Commission licensee 
for many years. Its contention regarding the sufficiency of ° 
the application here in question is admittedly one of form 
only (Br. p. 16). Its argument not only lacks substance, but 
what is more important, it is completely devoid of any indi- 
cation that substantial eae of its own are affected by 


the Commission's actions. | For the appellant concedes that, 
| 


11/7 In this case a Complaint was not sworn to as required 
by the agency’s rules. The Court held that if there was 
error it was harmless, since no party was misled by the 
lack of proper verification. | 

| 
12/ In the cited case, the appellant had alleged that the 
Commission’s action in issuing a license after the agency's 
decision granting a construction permit was set aside, vio- 
lated Section 319(c) of the Communications Act. It was held 
that the Commission’s action was "no ground for reversal", 
since it could have no adverse effect on the appellant'’s 
rights. 105 U.S.App.D.C. at 284, 266 F, 2d at 688. 


13/ We do not, of course, challenge appellant's standing 

to bring this appeal as “one likely to be financially injured 
by the issue of a license", Federal Communications Commission 
v. Sanders Bros. Radio Station, 309 U.S. 470. | 
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{aside from the question of misrepresentation) the execution of 


a new appjication would satisfy the requirements of the Communi- 
cations Act. Similarly, at oral argument before the Commission, 
it was conceded that Best Cabs might well be permitted to refile. 
What appellant retreated to was the “plaint” that to have granted 
the pending application was in effect to “reward” the pplicant 
for the carelessness with which it was prepared. (Tr. 169-170) 
Further comment on the inconsequential nature of the rights 
involved in this appeal seems hardly necessary. 

Therefore, in addition or as an alternative to the reasons 
given in the preceding subsections of this brief, appellant's 
contentions regarding the form of the application granted by the 
Commission should be rejected as involving no prejudice to its 
own rights. 

CONCLUSION 

Since the findings of the Commission are supported by sub- 
stantial evidence, and since its action ordering a nunc pro tunc 
amendment has been demonstrated to be neither violative of the 
statute nor prejudicial to any substantial right of appellant, 
the Commission's action should be affirmed. 


Respectfully submitted, 


EDGAR W. HOLTZ 
Acting General Counsel 


MAX D. PAGLIN 
Assistant General Counsel 


JOHN H. CONLIN 
Counsel 


November 23, 1959 — Federal Communications Commission 





APPENDIX A 
Communications Act of 1934, as amended, 
Section 308(b), 47 U.S.C.8308(b): 


. KT1 applications for station licenses, or 
modifications or renewals thereof, shall be forth 
such facts as the Commission by regulation may 
prescribe as to the citizenship, character, and 
financial, technical, and other qualifications of 
the applicant to operate the station; the owner- 
ship and location of the proposed station and of 
the stations, if any, with which it is proposed to 
communicate; the frequencies and the power desired 
to be used; the hours of the day or other periods 
of time during which it is proposed to operate the 
station; the purposes for which the station is to 
be used; and such other information as it may 
require. The Commission, at any time after the 
filing of such original application and during the 
term of any such license, may require from an 
applicant or licensee further written statements 
of fact to enable it to determine whether such 
original application should be granted or denied 
or such license revoked. Such application and/or 
such statement of fact shall be signed by the 
applicant and/or licensee under oath or affirmation. 


* 2 ¥ 
Section 319(a) 47 U.S.C. $319(a): 


| 
| 

: Wo license shall be issued under the authority 
of this Act for the operation of any station the con- 
struction of which is begun or is continued after 
this Act takes effect, unless a permit for its con- 
struction has been granted by the Commission. The 
application for a construction permit shall set. 
forth such facts as the Commission by regulation 
may prescribe as to the citizenship, character, and 
the financial, technical, and other ability lof the 
applicant to construct and operate the station, the 
ownership and location of the proposed station and 
of the station or stations with which it is proposed 
to communicate, the frequencies desired to be used, 
the hours of the day or other periods of time during 
which it is proposed to operate the station, the 
purpose for which the station is to be used, the 
type of transmitting apparatus to be used, the 
power to be used, the date upon which the station 
is expected to be completed and in operation, and 
such other information as the Commission may require. 
Such application shall be signed by the applicant 
under oath or affirmation. ! 


(1) 





F.C.C. Rules and Regulations 
Section 1.503, 47 C.F.R.$1.503: 


Sec. 1.503 Subscription and verification of applica- 
tions. Each application or amendment thereto shall 


be personally subscribed and verified by the party 
filing such application or amendment, if the applicant 
be an individual; by any one of the partners if an 
applicant be a partnership; by an officer if the appli- 
cant be a corporation; or by a member who is an officer 
if the applicant be an unincorporated association: 
Provided, however, That subscription and verification 
may be made by the attorney for the party in case of 
physical disability of the party, or his absence from 
the continental United States. If it be made by a 
person other than the party, he must set forth in the 
verification the grounds of his belief as to all 
matters not stated upon his knowledge and the reason 
why it is not made by the party. Where more than 

one copy of an application is required to be filed 
with the Commission, only the original need be signed 
and verified; the copies may be conformed. Postmasters 
in Alaska are authorized to administer oaths. 


Section 1.505, 47 C.F.R.$1.505: 


Sec. 1.505 Amendments of applications. (a) Any 
amendment to an application shall be subscribed, veri- 


fied, and submitted in the same manner, and with the 
same number of copies, as was the original application. 


(b) Any application may be amended as a matter of 
right prior to the designation of such application 
for hearing merely by filing the appropriate number 
of copies of the amendments in question duly executed. 


{ce} The Commission may upon its own motion or upon 
motion of any party to a proceeding, order the applicant 
“to amend his application so as to make the same more 
definite and certain, and may require an applicant to 
submit such documents and written statements of facts, 
under oath as in its judgment may be mecessary. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,094 


CITY CABS, INC., ! 
Appellant, 

v. : 
| 


FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee, 
BEST CABS, INC., : 

Intervenor. 


APPEAL FROM THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


| 

The Federal Communications Commission, appellee herein, 
granted, over appellant's protest, the application of Best Cabs, Inc. 
(hereinafter referred to as "the applicant” or intervenor") for a radio 
license in the Taxicab Radio Service in spite of the fact that the appli- 
cation was altered by an insertion of a false eligibility statement after 
it was executed -- a fact intervenor knew but concealed from the Com- 
mission. This reply brief is necessary because, in our view, certain 
arguments in appellee's brief tend to confuse rather than clarify the 


issues. 
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. THE APPLICATION OF BEST CABS, INC. IS VOID BECAUSE 
IT WAS ALTERED AFTER IT WAS EXECUTED, NOT MERELY 
BECAUSE IT WAS NOT COMPLETED WHEN EXECUTED. 

The burden of our argument in Part I of our brief is that the affi- 
davit on intervenor's application became a nullity when the application 
was altered, and because of the alteration, -- not, as appellee claims 
(Br. p. 26), because the application when verified was incomplete. The 
propriety of a nunc pro tunc amendment of an incomplete application 
under Johnston Broadcasting Co. v. Federal Communications Commis- 
sion, 85 U.S. App. D.C. 40, 175 F. 2d 351, is, of course, not disputed. 
What is disputed is the applicability of the Johnston case nunc pro tunc 
procedure to an application which is altered after verification in several 


material respects~ -- one of which consists of an insertion of an eligi- 
bility statement, admittedly jurisdictional in nature. It is our position 
that when an affidavit is altered after execution, its force and legal effect 
2s an affidavit are vitiated. In that situation, complete re-execution of 


the entire affidavit, not merely a verification of the altered portion, is 
required in order that a valid agency action may be based on such an 
affidavit. 


> 
Appeliee's contention that intervenor's application could have been granted 


by the Commission's Safety and Special Radio Services Bureau, under delegated 
authority, even though it did not specify the frequency, power and emission 
desired (Br. p. 3 and p. 26 fn. 10), appears to be inerror. At the time inter- 
venor's application was first granted on January 16, 1957 (R. 65) and when 
granted after resubmission on May 31, 1957 (R. 77-78), there was in effect the 
following Rule applicable to taxicab applications: "816.60 Defective applications. 
(a2) An application which is not prepared in accordance with the Commission's 
rules or other requirements will be considered defective and will be returned to 
the applicant.'t (Emphasis added) 20 F.R. 7646, 7650. 

Since an application which did not specify frequency, power and emission was 
clearly "not prepared in accordance with the Commission's rules," the Bureau 
would have had no choice but to return it. The Bureau has no authority to waive 
the Commission's rules, except in certain limited circumstances not here rele- 
vant. See Section 0.291 of the Commission's rules which lists the functions dele- 
gated to the Safety and Special Radio Services Bureau. 1 Pike & Fischer R.R. 
50.291. The above quoted Section 16.60(a) was amended by order adopted Sept. 
11, 1958, effective Sept. 19, 1958, 23 F.R. 7178, which made the return of a 
defective application discretionary, rather than mandatory as it was when inter- 
venor’s application was acted upon. See 1 Pike & Fischer R.R. (Part 2) 66.60. 
Certainly an application lacking a statement of eligibility, whether or not a copy 
of the articles of incorporation and a request for local franchise were attached, 
required return as defective. 
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Ul. THE SPOLIATION THEORY IS NOT APPLICABLE TO 
THE APPLICATION HEREIN IN ISSUE. 

Appellee in order to bring the altered application within the scope 

of the Johnston case, supra, argues that the inserted false eligibility 
statement was “one which the applicant would not have submitted." 

Therefore, the change was not an alteration but spoliation. (Br. Pp. 27) 
But the applicant did submit the application with the false eligibility 
statement to the Commission (R.63-64 and 73) -- and without any 
explanation as to the statement's origin; and received a grant on the 
basis of that application (R. 17-78) 





i 
| 
| 
| 


A. The Cases Cited by Appellee Are Not Controlling. 


In support of the spoliation theory appellee cites three cases. 
None of the cases is controlling. Clyde S.S. Co. v. Whaley, 231 F. 716 
(C.C.A. 9th) involved the validity of a warehouse receipt issued to A 
without knowledge that A was plaintiff's agent. Later A erased his name 
from the receipt and inserted plaintiff's name. The latter sued the ware- 
house for damages for a shortage. The court held that the alteration of 
the receipt did not destroy the instrument as a contract binding the 
warehouse in the absence of a fraudulent concealment on the part of the 
principal of the agency relationship. The court emphasized that the 
receipt was valid when issued and the substitution of the principal's 
name for the agent's did not vitiate the binding effect of the contract 
upon the warehouse. The case is no authority for the validity of the ap- 
plication here in issue. First, the receipt was not an affidavit; second, 
it was valid when issued; third, there was no concealment. It is clear 
from the court's opinion that the receipt as issued would support an 
action for damages or breach of contract. Intervenor's application, as 
executed by Mr. Harris, would not have supported a grant of a radio 
license. Whatever the validity of the application when it was executed 
by Mr. Harris, it was invalid when filed -- and certainly when refiled 


| 
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(see discussion under B below) -- with the Commission, having been 
altered and faisified after verification. ! 


Bercot v. Velkoff, 41 N.E. 2d 686 and Foster v. Mayfield, 297 
S.W. 647, involved the question of the legal effect of an alteration of a 
plat of land and the addition of a signature of a joint maker to a note 
without knowledge of the other joint makers, respectively. In neither 
case did the party whose instrument was altered rely on the alteration 
to assert any legal rights. This is in marked contrast to the conduct 
of the applicant herein who relied on the altered application when it 
requested the Commission to "allow the application to remain in the 
pending file" (R. 69), and when it resubmitted the application after it 
obtained a franchise from the City of Wichita (R. 77-78). In any event, 
however the-change in the application is labeled, the applicant cannot be 
absolved of its failure promptly to disclose that a change took place and 
to disavow it. 


B. The Applicant Ratified the Changes in its Application and is 
Estopped from Escaping the Consequences Thereof. 


Appellee argues at p. 15 of its brief that the applicant's conduct 
constitutes a repudiation rather than a ratification of the salesman's 
misrepresentation, because it had asked the Commission to set the first 
grant aside. But this action was not dictated by a disapproval of the 
salesman's act. For the very letter in which the applicant asked the 
Commission to set aside the first grant, also asked the Commission to 
“allow the application to remain in the pending file.” (R. 69) The ap- 
plicant, therefore, had no qualms whatsoever about later receiving a 
grant on the basis of the false application. In fact, even after the appli- 
cation was returned by the Commission, the applicant resubmitted it as 
soon as it received a franchise from the city board. (R. 63-64 and 73). 
It is obvious that the motivation for surrendering the first grant was 
that (1) the applicant could not use it anyway because it had no right to 





“ 


A> 
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operate taxicabs;? and (2) the Commission in its inquiry prompted by 
appellant's protest (R. 67) raised a question of possible illegal taxicab 
operation from which the applicant would, naturally, want to disassociate 
itself. Its conduct,clearly, therefore, points to a willingness to receive 
a radio grant based on the altered application; and brings into play the 
doctrines of ratification and estoppel. 


The general rule applicable to the instant: situation is stated in 
2 C.J.S. at p. 984: ". . . acquiescence is taken as a ratification when 
after knowledge of the change, the party causes or permits action to be 
taken with reference to the instrument which necessarily imparts a 
recognition by him of the validity of the instrument, or which should 
estop him from denying liability." This is precisely what the applicant 
here had done in asking the Commission to retain its application on file 
and in resubmitting it later, without any explanation, and with full know- 
ledge of its altered status. : 





The above principle finds general support in Davis & Rankin Build- 
ing & Manufacturing Co. v. Dix, 64 F. 406 at 410-411; and in the discus- 
sion in Leather Manufacturers’ Bank v. Morgan, 117 U.S. 96 at 108-109. 
In the latter case, the Supreme Court at p. 108, cites with approval a 
statement in Continental Bank v. Bank of the Commonwealth, 50 N.Y. 575, 
583 "where it was held not to be always necessary to such an estoppel 
that there should be an intention, upon the part of the person making a 
declaration or doing an action, to mislead the one who is induced to rely 
upon it." '""Indeed,'" as the court stated in the Continental Bank case, 
supra, "it would limit the rule . . . if it were restricted to cases where 
there was an element of fraudulent purpose. In very many of the cases 


in which the rule has been applied there was no more than negligence on 


- Appellee implies at p. 18 of its brief that there could have been no > willful 
concealment because such action would serve little purpose. But "the willingness 
to deceive a regulatory body may be disclosed by immaterial and useless decep- 
tion as well as by material and persuasive ones." Federal Communications Com- 


ree 
mission v. WOKO, 329 U.S. 223, 227. See also Independent Broadcasting Corp. 


vy. Federal Communications Commission, 89 U.S. App. D.C. 396, = F. 2d 900. 
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the part of him who was estopped.'" In the case at bar, there is no 
dispute that the applicant was negligent.” But more than that, the Com- 
mission was also misled by the applicant's refiling of the altered appli- 
cation, and its previous request to retain it on file, into believing that 
the application was a valid instrument. For, certainly, the Commission 
would not have granted the changed application had it known about the 
circumstances surrounding its execution and subsequent alteration. 


Also, it is well established that "where a document has been 
altered and notice of such alteration is brought to the attention of the 
parties affected, it is their duty to disavow it at once, or within a reason- 
able time after learning thereof, or they are bound by the document as 
altered,” Houk v. Williams Brothers, 58 Cal. App. 2d 573, 137 P. 2d 737, 
740 and cf. Gray v. Williams, 91 Vt. 111, 99 Atl. 735, 740. Here the ap- 
plicant not only did not disavow the altered application but relied on it 
in pursuing before the Commission, its claim for a radio license.’ ~ 


Ii. INTERVENOR ALONE IS GUILTY OF DELIBERATE 
CONCEALMENT. 

Appellee suggests that a portion of our argument concerning inter- 
venor's failure to make full disclosure appears to be "an attempted 
indictment of the applicant's counsel and, as such, has no bearing at all 
on the intent of the applicant or, ultimately, on his qualification as a 
Commission licensee.” (Br. p. 17, fn. 8) Appellee has misinterpreted 
our argument. The record is clear that intervenor's communications 
counsel advised "full disclosure" on or about February 10, 1957, nine 
months before such disclosure was actually made. (Tr. 117). And we 
made a proposed finding to that effect. (R. 125) But the client -- 
applicant-intervenor -- ignored this counsel and must bear the full 
responsibility for the consequences. And it does not do for appellee to 


: The Commission concluded that the applicant "carelessly permitted a mis- 
representation to the Commission." (R. 261). 
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argue, depending on what suits its purpose, that the applicant immediate- 
ly upon hearing of the alteration of its application retained "an attorney 
experienced in the radio field" (Br. p. 14), while contending, five pages 
later, that the applicant must be absolved of willful concealment because 
of its "manifest unfamiliarity with Commission practices." (Id, p. 19) 
The responsibility for all actions from February 1957 to the hearing in 
October of that year reposes in the applicant who cannot take shelter in 
the circumstances of this case either in its lack of counsel or counsel's 


failure to advise the "full disclosure" applicant never made. 


Iv. SUBSTANTIAL RIGHTS OF APPELLANT ARE AFFECTED 
BY THE COMMISSION'S ACTION. 

Appellee argues that, even if the Commission erred, the error is 
harmless because no substantial rights of appellant are involved. (Br. 
pp. 30-32). Appellant's rights are aS substantial as the rights of any 
protestant who appeals to this Court an adverse Commission decision. 
Furthermore, these rights are not diminished by the fact that, las appel- 
lee states, we concede "that (aside from the question of mist epresenta- 
tion) the execution of a new application would satisfy the requirements of 
the Communications Act.” (Br. 31-32) For upon the execution and filing 
of such an application, new rights spring into being and vest in appellant 
with respect thereto; and it is these rights which appellant, by this ap- 
peal, is endeavoring to be placed in position to pursue. | 


CONCLUSION : 


| 
For all of these reasons, the relief prayed for in our brief should 


be granted. : 
Respectfully submitted, | 
JEREMIAH COURTNEY 
ARTHUR BLOOSTON 
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